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P R E F A C E, 



T 



HE following pages contain 
the Judgements given in. the Court 
of Admiralty of this commonwealth 
in four fuits, brought on maritime 
hypothecations. . 

As the rules of law, by which a 
captain of a vefTel is empower'd to 
impawn his owner's fliip or goods 
for neceffaries in a foreign port, are 
nice and precife, it was thought it 
might be of ufe, both to captains 
and owners, to fee a judicial ftate- 
ment of a law do9:rine, in which 
their interefts are, or may be, very 
deeply concerned. 

To 



To thefe" are added, the cafe of 
Silas TalbOt, with the fults and 
pleas to which that cafe gave rife. 
As thefe alfo refpe^l the nature of 
the connexion fubfifting between 
owners and their captains in the 
eye of the law, their publication 
may be of feme ufe to merchants 
and mailers of veflels. 

Some difference in opinions hav- 
ing arofe in thefe cafes, it was 
thought proper to give, in an Ap- 
pendix, copies of the depofitions 
exhibited in the Admiralty, that 
the reader might have before him 
the fources from which the decifi- 
ons in thofe caufes were derived. 



» 



Philad. Feb. 1759. 
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The Ship tlMPijipR, 
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JUDGEMENT, 

HIS is a &it troug!it 6h a Bottom- 
ry Bond given by John Walfli tb'theUi- 
bdllantg at OJlend^ whereby he hypothe- 
cates the {hip Emperor, oF which hb 
was tlien the ck^tain, for 4;^oo Florins, 
equal to /*409 - 1 -9 fterling money or 
Great Britain, advanced for repairs of 
the laid Ihip. Whereupon James Oellers 
the owner of this (hip, and others his 
affignees, come in and anfwer to the li- 
bel, alledging that this Bottomry Bond 

B ought 
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ought not to take efFeft as an hypotheca- 
tion, according to the maritime law. 

The power veiled in a mailer of a 
yeflel tQ jliipawn. his : owner's: fljip or 
goods for necefraries fumiflied in a fo- 
reign port, IS a legal indulgence founded 
on the urgency of the cafe, and for the 
general benefit of commerce. 

There, g^re few riilgs^^of law aiore 
ftriftly defined than this oiF Hypothe- 
cation, and none in which the reafon 
and intention of the law are more mani- 
feft — ^It is thus delineated : 



(6 
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A MASTER of a fhip hath no pQwer 
to take up money by bottomry, in 
pla<:es where his^ owner or owners 
" dwell "— " But when a mailer is out 
of the country, and where he bathiiQ 
ownerSj, nor any goods of their's, nor 
** of his own, and cannot find means to 
*' take up by exchange or otherwife, and 
^' that for want of money the voyage 
might be retarded or overthrown, 
monies may be taken up upon bot- 
f tomry," — Molloy^ Book II, chap, u* 

fed. 
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feft. 11.^" And the money fo takfen up 
by the mailer, is ck>ne upon great ek- 
tfcgjiity, and thjtt for the (JOnif)leting 

** of the' voyage, when they aire iii' dif- 

**• treft and want in fome foreign' pafrts.* 

— Se61t. 12. ' 

, • . • . . • » 

fc t % * • ' 

•. %. A- ' 

All the books agree ihthe fpiritof 
this doftrine^ Tlie extreme heceffity 
appears, every whete, to bief the reafon 
of the la^i ^d tlA^^wienitdri, to favour 
commerce*'' * '" .r-'.'llo :: 

L E T > ud now take ^ a^ view of the cir* 
cumftances of the pfe(fent ckft.- ^ ' " 

Tnt leading faQ:s^ appear, firoin the 
teftimowy txhibitdcJ, -to be thete* 

<-, r ♦ ' . f ' 1 , ',# I ' < t 

TttE Ihip Empei^or, John Wdjk ihaf- 
ter, belbnging to James Oeltersof Phila* 
delpHiaj failed for Oftehd with a- cargo 
of tobkcco on board*, the Ihip aiid cargo 
being configned by the owner- to Bine, 
OveriTum, and Comptbny, merchants at Of* 
tend. This ftiip Was fo damaged by a 
ftorm at fea, that tHe captain was oblig- 
ed to put into the port of Dover, in 

England, 
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his arrival at Dover* iniiraediat^lj? fent 
notice of his fitua,tk>n tp the (;oioi%Qees 
at Oftend, 9iad they fpeedily /u^fj^i^d- 
him with acredit (h1: t^OPdoii) ffom vv^hifh' 
he raifed money fufficient to re.fit his. 
fhip* After this, he failed for and arriv- 
ed i£t Ojftmli where ^he ccNctiigiriee^ took 
dbai^e i)f i^iie (hip; aad cargo. : : V ^ \ - 

Bin€,;:iW)£rQ)aQ am€ljfC0iii|mQ7r.^li^ ac« 
cepted bills, to a confiderabls^ aiinaunt^. 
drawHirflfipt^ them;Jfe5^. OeUer$^ : on the 
credit of tljis cop§gpfii€;ia** Up<m dcrf-; 
ing ^ vapcQvints,.: Siijes, OveFHjan ^and 
Company ifojind that Qej^rs had^pfcQtpnly 
drawn upon them to the full amount of 
the ca.n'^cj^and frei^t, (" the tdbagco not 
felling fcHvyell as was expefted"}> Ifo^ that 
t^eiTf rf mdiaed a icaomfidQrabte l^Jaac^ 
i|i their favour, ^o figure this fe9i«JacCi^ 
they\tqll captain W^IQ^ that he.ftttiH not 
leave the port, an4 e^ven threaten to at- 
tach, the Ihip, unjeft be witt repay them 
tlw i?ionies advaaG^eed. at Dover for re-* 
pairs^ Qr . hypotheoite ^e feip for fecu- 
.■■- ' rity. 



Cm} 

tity. '■ it iwad^ iiot 'inFiGa]ptxiitM'V^fli& 
psower to do-.the:cMaei!-t}ia(i,isy hrii^pay-: 
the msxD^l. land: he; dQclme4 the; mtfaep, 
propofal for iome tinbiifSut £adf|ig:exH^ 
pences accumulating, and that he could 
mt i&ll ;mtiKmtr fome; j^oonmiodatioa. 

He «t laib conibtitediitio >Hy.p0thecaiX&it^6 
iliipi Bib£v(>\^enhiin?ihdCofhpany<tlkiti' 
- tecdmniehdeitihun icpHidoart^Bs^/^li]^^' 
deyn , stoid . Go. - tettfngi hifirt' ■ ^ii6ib lifeey 
would -te^~Effl«seyirte&"15Sftonii^7 aii^t 
c6ndu£bed:>kim t» %h&W^hmki^^cjt^^Vic^ 
eirecutido the bottofflgry^' <bdfid/ noi^- ^ti^ 
qudlioni ^HBat no iflii«ey; tva^^^'aidirt<> 
W^alfh ; ;for! the- biU^iisr r^})te, ■^' 
which .4heift%) wa* h^iEjxXhecated^^^iaS' 
lor^ fince ,been dif6h^ge«l 4y ifte'-f&'<i- 
duce*jfithe:credit od-llttiiclon. ,-to^ hn- 
AfTitt jthis, Birie) CWctmiaW ii^ ©crni-'- 
jsany peimtted^ captftHt ^^^felfe' *3^ fiil^- 
and in iiue lanoe hd at^ived 4h i<4iec^^c»rt- 
of WiiiaKidl^iav • :-lt :-'.'. >: r/Hhn 

. Du»iNBtihefetrahfaftibHS/©(5?!S^j^Kad' 
lailed, ^aind'^ffigtied'- this (hip to-his cre- 
ditors,' arid' the quefetefi 'hb"*v ft,^-Whe- 
ther this^ bottomry -feohd'lfeall <c^era^e'fc- 

■j the 



f. K> ) 

the exdufive fecurity of the mferchanite 
^ Qftend agamft all other creditors, as a. 
gemiine hypothecation would do; on the^ 
prineiples. of fnarittme law; 



./ > . 



r 
i 



I rAr;T ER^ a? careful -confidcratidn 6f thefe; 
oiil^rumftarices; I cannot difcovenone real" 
featUrc^of that; iulcitrf law which (hould 
be tfe,gx»undiff)tlle}prciIHrit fuit Truei 
it is tlwttheihipwasiniidceflBtty, and? 
ftj ig every fhip tfawr-wipstijf t:£S:3kt£al re-' 
pairs.' , But the.pwndr had ci^edit within- 
reaclh The cOn%|i^es weije not far dif- 
titpt. .TheappJkationoiyaa eaiy and cer- 
t?i$, ,aEid the cjoaiig^es no fooner hdard 
0f:l^e difafter;b«t they futniftied the 
meaps of relief. . In Tad, Bine, Overman 
and Company, h?^4.tb€ ftrongeft i mduce-> 
meats tO; exert .jthemfelves in getting the 
fhip i]epa,a-ed at ^ver,^ to cnaMe ^cr to; 
get Eoumi tt^Q^j^d^ for they had made; 
themfelves anfwerable for Oeller's bills, 
upon, the credit fOf' -this cargo: ;:^ it was, 
therefore, of great importainc^ to thdiit 
that the cargo ihpuld arrive fafe to their, 
hands. So that, inftead.of advancing. 

money 
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!iaoney to a diftrefs'd ftranger, they were 
pnjy takii?g;care of their own fecurij:y. 
This motive is manifefted by their kt^ 
ter to Walfli at Dover, and ftill further 
by their fubfequent condud ; for, af^ 
ter they had difpofed of the cargo, an4 
found a balance i due from Oellers to 
them, they infift that Walfli (hall not fail 
iinjefs he will hypothecate the ftiip tp 

Liebart,^ ^Baes, Durdeyn and Co. which, 

from. alL appearances, feems to hf the 
famethipg as hypothecating her to .them* 
felvesr For the captain received no mo* 
ney from Liebart, Baes, Durdeyn and 
Co, who were not at all in^erefl;ed in 
the tranfaflion, and whofe names tve^e 
only made ufe pf to fave apjpearances ; 
for Bine^ Overman and Company well 
knew that, being confignees, the captain 
had no power to hypothecate the vefiel 
to them. And, in order to give the bot- 
tomry bond the appearance of a genu- 
ine hypothecation, they feleft from the 
general accoi^nt the monies fpent in. re- 
pairs at Dover, and ^compel the captain 
to hypothecate the Ihip, as for thofepar^ 

ticular 



ftculdr'T^rgu, lo'tHe lib^USrfts/who haa 
not ttdvknced dttfelHilling towards that 

!:jipifpjfcixii^ki !tf -we leok^ itttb the ad- 
t^urt^wte* flmll find, that • Although this 
Vt^a^e Was hot a very fuccefsful 'ohe, 
yetf the 'fhip cleared' all chains accrued 
fiticef-ihel failed from Philadelpliia, even 
ihdluding the repairs at Dover. But 

Oelfefs had drawn upon Bihei* Overman 

a^a €bm^any on- the cfediit^of the fu^ 
tiire'^^oy age, long before the veflel fail* 
^ifrofti Philadelphia, to raife money to 
fi«4ierout, arid it is thefe drafts brought 
ilitd- account Whi^h make a balance du<S 
to tHe configncieS. So that, inftead of an 
hypothecation made to enable a (hip to 
coiiiplete her 'voyage, it wasi in fa6t, 
ttidtd0 to enable her owner to begin oncw 
Which was never the objefl: '0^ thfe ma- 
ritime law in cafes 6f hypothecation; 
Neithsei^ wa& this law eviSi* defigned to 
give' partial advantages in niercantild 
€©tiii®5l:ions, or intended to - fecure the 
halafjce of a^ rumiing accOUht between 
owners and gonfignees* • -^ > ^ * 

y\\ The 



d 



( 13 ) 

The fcapOf'lance of the prefettt decl- 
fidn to the commetcial chara£ier of our 
country^ has been ftrongly urged , in fa^ 
vour of the libellants. But I am hot ap- 
J)rehenfive On this account- . The quef* 
tion in view is not to be determined by 
any municipal law of the country, but 
by a general law^ univerfally received 
and underftoodi And I am of opinion^ 
that our national ehara£ler Would much 
more fuffer by an adjudg'd precedent^ 
which might open a door for dangerous 
coilufiOhii^ by putting it ih the power of 
captains of veffels to faddle their own- 
ers with uftneceffary engagements, or to 
l^tve an unfair aid Vantage to foreign cre- 
ditbrsi by a ^^frandulefnt ufe' of that pre-* 
eminent lien which the law lays onti 
fliip and goods prpperly hypothecated. 

I DO not meari to fuggeft that there 

ha* fceen any fi*^ud or cblltrtion in the 

preferit cafe* • Oft il enough that^ 1 do not 

find the clairtl of' tfte fibitUants' wfthiti 

the fpirit or'tnteiitipn of the^ 
law;' .♦ r; ,r k; - - - • - < ^ 

I 

c And, 
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And, therefore, I adjudge that the bill 
be difmifs^, and that the libcllant$ pay 
the cofls of fuit. 



I ? 



July, 1785- 
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FROM this decifum there was an APz 
peal to the High Court of Errors and Ap- 
peal^. The caufe was again argued there^ 
but, thejif^dgment of the Court ^ AdmiraUji 

was confirmed* 

. The following nx)tes^ taken at the time^ 
contain thejhhjiance of the judgment given 
in (Ad High Court joF Errors and Appeals 
in the above caufe. 

pftober 3, 1785. 

THE Court obferved,— That the 
power of a mailer to hypothecate his 
owner's fhip was a neceirary, but fome- 
times a dangerous power— the Court was 
unwilling to extend this power farther 
than the law ftriftly authorifed — A ge- 
nuine 
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nuifte liypothfrtation ought t& be the 
voluntary aft of the mafter at the time 
when, and in the place where, the mo- 
nies were advaheed for necelTaries or 
repairs — The money advanced ought to 
be folely on the faith of the hypotheca- 
tion, and not on any perfonal credit. — 
Thefe are incontrovertible principles — 
the prefent cafe not applicable to them. 
Although the hypothecation was made 
to Liebart, fiaes, Durdeyn and Compa^ 
ny, yet it was to fecure monies advanc- 
ed by Bine, Overman and Company, the 
confignees — No authority fhewn, and 
none can be fliewn, becaufe none ought 
to be, that an hypothecation can be 
made to a confignee — great mifchiefs 
might arife if captains could hypothe- 
cate to confignees — No authority pro- 
duced to prove that an hypothecation 
can be made in any port but that in 
which the veffel firft arrives after the 
diflrefs and damage fuftained — Bine, O- 
verman and Company did not repair the 
veffel on the faith of the hypothecation 
— ^but this hypothecation was made to 

fecure 
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fecure to confignees- the b^laiiee <^ « 
running {iccount. 

• • i 

Th£ <k)urt ui^iixiQus in confinaiitt 
th? fcntence <tf the A^mirjUty, 
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TUR^ffiULL OTHERS, 

\ dgainjl,' 

The Ship Enterprize, 
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jUDCEMENT. 



HE biU in this caufe is filed by 
cirtiin merchants againft the (hip Enters 
prize, for the recovery of monies acU 
vanced by them to the captain of the 
faid Ihip^ in the port of Philadelphia, to 
£t her out for an intended voyage ; the 
oftenfibl^ or real owners, or fome of 
them, being, at the time of fuch ad* 
vancements, within the State, and known 
to the libellants. 

And it has been urged in fupport of 
the libel. That every contrafl of the 

captain. 
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captain, for neceflaries for a fliip, im- 
plies an hypothfecation, and induces if 
lien on the fhip in favour of the creditor, 
fi^ri)l? iij the Admirafeyi hy^he rmles of 
61V1I law. And the cafe principally re- 
lied upon as ^utliority^for this doftrine, 
is cited from Cowper, page 636. 

T<HE cafe rf fi|Fje<l t<j is- ^ ^it at- qom- 
mon law, brought by a Topemaker, a- 
gainft the Owners of a, fliip^ for ropes fur- 
nifhed to the captain. The plaintiff, 
having charged Harwqoi, (ihe captain) 
and the owners of the fhip for the ropes, 
without naming or knowing who^^ the 
O^iicre were. The faft' \Viasf, ihat the 
-dWfters, according to the cuftom of the 
^duflty of Effex, in England, where they 
probably refided, »had leafed the (hip to 
MafWbpd for a term of years> on ceiv 
taih acftnditidns : and the queftions were. 
Whether, tinder thefe circumftances,Har* 
w6od wias not both Captain and ownci*, 
duriTig the term ? dhd Whether the ori- 
ginal owners ought to be refponfible for 
debt& rontrafted cm account of the (hip 

' . whilfl: 



« 
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»^yift w thC; j)offeIfiott o£' Harwood^.nofC 
neifbyer the feafejunor thft ignoisuwifiiof 

tiN2itreditdit«iaioj theJsmfis or pe^Co^% 

g£( the .ownei^;. /co«ld: ; exoitelrate itfegisfe 
Atjdto fhew tl»t;the owners ^eihifjmii 
he . fay sr-^^f; ! ^u^^^fe^ the ' fhif) ha4 h»m 
4B^po|inde4 int^e Adftu^al^y, 44i4 iki( 
.had hap^eii^d at the ^i^fof th(e tern)/ 
" the iQWoer^ OHild not< fevSiVe, had. t^^ic 
Ihip, witbowtJ ipayir^g. the:, debt >for 
which fhe-.h^. been. ina^CHinded/' .> j 
? JfuT this cafp ;iis.biK>»ght'into yiek 
chiefly, becaufe , ilord .!|^^»f|eld, m^ ^y^ 

ing his opinion^ obferves—tjiat the fCrcH 
ditor, had thrqe fecurities for his debt, 
i^iz.: the perfqn,pf the captain with wtw?n^ 
he contraScd, ^ fpccijk Jhip^ and Ae 
€>wners; 

It ftiould be remember'd, howeyjer, 
that this was a. fuit at common law : 
that the owners^ the Ihip, the captain, 
the creditor^ ^nd th^ cop|:ra61:, were all 
within the realm— ^and there can be no 
doubt but that the creditor might have 

his 
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is^ a^iod- a«lkW either agiiM ^e^^r* 
fons of the tontra6lorsi, or fitijgltt attac&i 
^ji-pmpetty, the fli^ fof his dftbt 
i >Bt^ti (^iscafe has nor reference wh»l« 
«ver ta the mmMnm or tMkw^ ^Ths 
4iei^^neof liypothecatfott'is^iiever' c^ed 
metuidbed} tior 'is ^b 4skk!iLf»B of' the 
ce^>eaiiif^t aU> ^labed ttpis^ ihat gmiindi 
"Fhe '{^tindpal dbj^i); \f^, W determine 
whether 'lh6 ieafe of the (hip did ndt ex- 
oilfiiate^tlig teflbrs dunHgpthe temi. 
" $o» i^> the cafe cited &^'9^£^i page 
154. ' Thw al^'Was piiitfy a coinmori 
law J)rocefsj\^heteift ^ih^ parties imd 
the whc^ trai]tfa3i0ft'%|lp^r to have 
been mfrit- eorf^us' ceMitaVa^. ' *' <}eftaifl^ 
« ly/' fays t^e lord 'chanceltor, « by the 
*"-'^ritime law the inaftdr 'has powfer td 
"■hypothecate the {kii^^ui^gthe v&^a^e^ 
and from the necejjity of the caft ; but 
it is difFereiit- Where the fliip is infra 
corpiis-'bbmitaltus-, and the contrail 
■made by die owners or' faiafter on 
** land, arid nbbarifing frbm neceffity-^ 
** then, the lawis of thd femdmuft pre*- 
^-* vail,"— 'And this is tiearfy cdhfonarit 

with 
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with the whole current of authorities 
refpefting the doftrine of hypothecati* 
on, viz. that it muft be made during the 
voyage, and from the neceflity of the 
cafe. 

When money is borrowed on the 
ihip, before the voyage begun, the Ihip 
is not anfwerable in the Admiralty, ill 
Raym. 578. — So, in 2d Raym. 982, in the 
cafe of Johnfon v. Shippen, chief juftice 
Holt fays — " If a fhip be hypothecated 
" before a voyage begun, that is not a 
*^ matter within the jurifdiftion of the 
*' Admiralty ; for it is a contraft made 
' " here, and the owners can give fecuri- 
** ty to perform the contraft.'* 

It appears, then, to be a fettled doc* 
trine, that a fhip cannot be hypothecated, 
according to the maritime law, before 
the voyage is begun, or in places whei^e 
the owners refide, even for thofe necef- 
faries, without which the fhip could not 
proceed to fea. The law means to fa- 
vour the completion, not the commence- 
ment of a voyage. 

For this reafon^the legiflature of Penn- 

D fylvania 
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fyivania hath, by a fpecial a5i, given to 
the artificers who build or repair, and to 
thofe who furnifh neceflaries to llt;out a 
Ihip for fea, a lien upon the veffel, fue- 
able in the Admiralty, before the voyage 
is begun, becaufe the maritime law does 
not extend to their fecurity. 

Since, then, it appears that the ad- 
vance of monies to fit out the ihip En- 
terprize, was made before the commence- 
ment of her voyage, and not from necef- 
fity ; and that the captain, the owners, or 
fome of them, and the contraftors, were 
all within the State at the time of the 
tranfaclion ; and as the fuit is not 
brought under the afl: of affembly of 
the 27th of March, 1784, I cannot ad- 
mit this cafe to be of admiralty jurifdic- 
tion, and, therefore, I adjudge that the 
bill be difmifs'd, and that the libellants 
pay the colls of fuit. 

Auguft, 1785. 



# 



EDWARD FORBES, 

againji 

The Brig Hannah. 

Andrew Hodge Refpondent. 



JUDGEMENT. 

Edward FORBES of Dublin, in 

Ireland, has libeird againft the brig 
Hannah for the amount of certain bonds 
of bottomry, which Francis Lewis, then 
captain and principal owner of the vef- 
fel, gave as fecurity for monies advanc- 
ed by Forbes, in the port of Dublin, for 
neceflaries, as it is faid, for the faid brig, 
and to enable her to complete her voy- 
age. 

The 



f 
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The circumflances of this cafe appear, 
from the teftimony, to be as follows. 

Francis Lewis, principal owner of 
the brig Hannah, had chartered her to 
one Varlo, for a voyage from America to 
Dublin. Varlo himfelf went paflenger, 
with his goods, and Lewis was captain 
for the voyage. After their arrival at 
Dublin, Lewis borrowed money of For^ 
hes at three feveral times ; for which he 
gave three bonds of bottomry on his 
veffel, amounting, with premium and 
charges, to /'.2i4'0-8 fterling money 
of Great Britain. Forbes then put a car- 
go on board the brig, in-#vhich it Teems 
that Lewis was concerned ; as he was to 
have one half of the nett profits of the 
adventure, exclufive of freight, and to 
be anfwerable for one half of the lofs, if 
any there fliQuld be, on the fales. — Lewis 
left Dublin with this cargo, bound for 
the city of Bofton, in America. But it 
does* not appear by the exhibits, whe- 
ther he ever arrived at Bofton, or what 
he did with the carga It appears, how- 
ever. 
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ever, that in April laft he was with this 
brig in the port of Philadelphia, at which 
time his mariners fued in this Court for 
wages due, and the brig was theiieupon 
^attached and condemned for payment of 
wages, amounting to £^g — Lewis malj,- 
ing no plea or defence againft the libel. 
In confequence of this fentence, a writ 
iffued to the marftial, in the ufual form, 
directing him to fell the brig Hannah, 
with her tackle, apparel and furniture, 
orfuch parts thereof ^ as might be neceffa- 
ry to fatisfy the decree m favour of the 
mariners, together with the colls 2iXi^ 
charges of fuit. But i!>w requefted 
the marfhal to ffjil the, whok^ of the veffel, 
with her tackle, &c. under the decree, 
and even ijiddrfed this requeft upon the 
writ of fale : and to prove that be was 
the fole owner of the brig . at that time, 
he exhibited to and lodg'd with the. mar- 
fhal, an aflignment, or bill of fale, from 
one Simpfon, who had been a part own- 
er, of all his intereft in the brig to Lewis. 
Andrew Hodge, the refpondent in the 
prefent caufe, purchafed this vefTel at 

the 
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the marfhars fale, and paid down the 
full confideration money, out of which 
the marlhal dedufted the mariner's wag- 
es and cofts of fuit^ and paid the balance 
to Lewis, as fole owner. After this, 
Lewis went off without faying any thing 
of the bottomry bonds he had given to 
Forbes in Dublin. And now thefe bonds 
have come over, and Forbes has attached 
the brig in the hands of Hodge, the pur- 
chafer. 

From thefe circumftances, two quef-^ 
tiens have arifen, viz. 

First. Whether thefe bottomry bonds 
have hypothecated the veflel, according 
to the rules of maritime law, fo as to 
bring the caufe within Admiralty jurif- 
diftion ? 

. Secondly. Suppofing it to be fo, 
whether the fale and purchafe, under 
the authority of this Court, have not 
vefted the property in the refpondent, 
exonerated of all prior engagements ? 

To determine the fir ft point, it will 
be neceffary to confider the charafterif- 

tic 
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tic marks which diftinguifh an hypothe- 
cation according to the maritime law, 
from a common bottomry bond or mort- 
gage on a fhip, according to the cuftom 
of merchants, and cognifable by the 
common law. 
By the maritime law — '^ a mafter of a 
fhip hath no power to take up money 
by bottomry, in places where his own* 
*' ers dwell : but when he is out of the 
•^ country and where he hath no own- 
^* ers, or any goods of their's or his own^ 
^^ and cannot find means to. take up by 
exchange or otherwife, and that for 
want of money the voyage niight be 
*^ retarded or overthrown, monies mq^y 
'' be taken up upon bottomry J*— Molloy, 
Book II. chap, 11. fefl:. 11. From this it 
appears, that the true grounds of a ma- 
ritime hypothecation are, the ntcejjities of 
the cafe, and the want of jberfonal credit. 
Wherever this do6lrine occurs in the 
books, the fe two circumftances are ftrong- 
ly pointed out. Thus, in 3d Mod. 244, 
" The reafon of the civil law, which al- 
^' lows the pawning of a fhip for necef- 

" laries 






■ 

it 
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* 

^ faries upon the high fea, feems to be 
plain ; becaufe thefe may be an extra- 
ordinary and invincible neceffity — to 
which the admiralty jurirdiftion is; li- 
mited — for, if the law (hould be other- 
wife, the mafter might take as much 
money as he will." — And fo the Court, 

in that cafe, ordered a trial an the necef- 

So alfo '\n l^ridgemarvs c^St^ Hob. 12^ 
a prohibition was granted, becaufe the 
impawning was riot fliewn to he occajion- 
ed by necejjiiy. In ift Magens, there is a 
report of an admiralty fuit on a bottom- , 
iy bond — at the conclufion, page 329, 
the author fay S^— " Perfons living in fea 
" ports may learn from this cafe, not to 
" believe or truft too eafily a captain 
'^ they do not know ; and when they 
" propofe benefiting themfelves by lend- 
'• ing money on bottomry, to fuch whofe 
" diftreffes oblige them to feek it : the 
*^ lenders, for their own fatisfadion and 
" fecurity, ought to have proofs given 
" that there was a necejfity for fuch an ad- 

** vance, 
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'^ Vance, and that the money had aftual-* 
" ly been employed for the purpdfes al- 
'' ledged;' 

Further, the impawning muft be in 
foreign parts — that is, where neither the: 
owner, nor mailer, hath any perfonal 
credit. For, this conftituteS an eflential 
part of the neceflity. — " The iriafter can 
" have no credit abroad, but by hypo- 
" thecation-" — SalLgQ. " Where a (hip 
" in diftrefs is forced into any port 
where her owners have no eorrelpon-^ 
dents to fupply the mafter with the 
money neceffary to enable him to pro- 
** fecute his voyage, he may take it on 
" bottomry from thofe who will advatif e 
^^ it on the eafieft terms/^ — ift Mag. 27. 

The feafon is, the maritime law re-» 
quires that the monies fhould be lent 
folely on the credit of the fhip ; and that 
the fecurity of the lender fhould depend 
altogether on her fafety ; and therefore 
if the fhip be well engaged, that isj ac- 
cording to the principles ilated, fhe (hall 
be forever obliged 'till redemption. — 
Mo Hoy, Book H. chap. 2. fe6l. 15. And 

' E therefore. 
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therefore, alfo, becaufe of the hazard, an 
unufual interell or premium is allowed 
on the monies advanced. 

Such are the principles which defig- 
nate a maritime hypothecation within 
admiralty jurifdi£tion. 

But bottomry bonds may be given 
by owners for fecurity of mercantile or 
other debts ; and thefe may be executed 
either in the places where the owners 
dwell, or in foreign parts by their or- 
der. They may be formed under a va- 
riety of circumftances, and depend on 
many contingencies, according to the 
conditions or terms of the deed or con- 
trafl:. 

It fhould feem, by the necejjiiy fo fre- 
quently urged as the ground of a mari- 
time hypothecation, that the fliip fhould 
be driven by diflrefs into fome other 
port than that of her deftination ; or, at 
leaft, that fome extraordinary cafualty 
Ihould occafion an unforefeen and inevi- 
table expence in the port of her voyage. 
«p^^ufe, it is hardly to be fuppofed that 
wner would fend his fliip, much lefs 
that 
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that he would take her'himfelf, to a 
place where he could not command ei- 
ther money or credit for ordinary repairs 
and fupplics. 

In the prefent cafe, it does not appear, 
nor has it ever been fi^ggefted, that any 
extrsfordinary circumftances occafioned 
an unforefeen neceflity. The captain 
fLemsJ^ who was alfo principal owner, 
arrives after a profperous voyage at the 
port of deftination, with his freighter on 
board. Here the voyage is completed, 
and it may be prefumed that he then re- 
ceived his freight. If fo, he could not 
be without money fuflScient to refit his 
veffel for a new voyage. And that he 
was hot without perfbnal credit is^ mani- 
feft ; becaufe Forbes entrufted him with 
a new cargo, and agreed to allow him 
35^. Irifli money per ton for freight, on all 
the goods he Ihould deliver ; and alfo, 
one half of the nett profits arifing from 
the fale of the cargo, he to run one half 
of the rifk of lofs. This mercantile con- 
ne6i:ion fhews, at leaft, |hat Lewis was in 

fome credit with Forbes. 

Besides, 



^ I 
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■Besides, if we look into the accounts, 
we fhall find that the firft article charged 
is for £.^z - 5 r 6 fterling paid to Mr. 
Varlo by Lewis's order> to tal^e up and canr 
cel a former bottorpry bond. It feeni; 
Itrange that Lewis, after navigating Vaarlo 
and his goods acrofs the fea, fliould^fall 
in his debt — this circuraftance is not at 
all accounted for — but, be it as it may, ; 

Forbes Ihould certainly have forwarded j 
this former bottomry bond, with, ai^ ac^ 
count of the occafion and expenditures 
for which it was given, that a judgment 
might have been formed whether it was 
a proper hypothecation or not ; or haive j 

fhewn that the brig was under condcm- | 
nation of the admiralty at Dublin on ac- | 
count of that bond, and that the £.q 2 t 5 - 6 j 
was paid for her redemption. j 

Upon a view of the circumftances of 
the prcfent cafe, I do not find them fuch 
as the maritime law requires, to confti- 
tute a genuine hypothecation, within ad- 
miralty jurifdiftion. This point being 
conclufive, it is unneceflary to deterniine 
on the fecond general queftion. 

I AD- 
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I ADJUDGE that the bill in this caufe 
be difmifs'd, and that the libellants pay 
the cofts of fuit. 

Auguft, 1786. 



THERE was an appeal from this de^ 
cree ; but the High Court of Errors and 
Appeals confirmed the fentence. 
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MANUEL SAGAS DE 
CANIZARES, 

againfh . > 

lb 

The Brigantine Santissi- 

MA Trinidad. 

Juan Joseph de Aguire Perez, Ortw- 

er and Refpondent. 



HYPOTHECATION and MARINER'S WAGES- 



JUDGEMENT. 

X HE libel filed in this caufe is in 
the words following — 

^* To the honorable Francis Hop- 
KiNSON, efquire. Judge of the 
Court of Admiralty of the ftate 
of Pennfylvania ; 

^* THE bill of Manuel Sagas de Cani- 
zares rcfpeftfuUy fheweth — ^That Don 

Juan 
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Juan Jofeph de Aguire Perez, of tfie 
city of Cadiz^^ m the kmgdcnn of old 
Spain, pow refiderit in the city of Phi^ 
ladelphia^ was' and is Owner of a certain 
brigantirie called the Santiffima Trini- 
dad ; and that Narifco Sanchez y Serna 
was commander of the faid brigantine, 
being thereto properly aitthorifed and 
appointed— the faid brigantine being of 
the burthen'of 120 tons, or thereabouts. 
That the faid Narifco Sanchez y Serna, 
being on the high feate and within the 
jurifdiftion of this court, viz. at the Ha- 
vamnah, in the ifland of €uba:> was tinder 
the neceffity of taking up money on the 
freight and property of the faid brigan- 
tine — ^the faid brigantiffe having fuffered 
by ftorms and tempefts on the high feas, 
and the crew of the faid brigantine being 
in want of provifioris. In confequence 
whertcrf^, and from the prolongation of 
thevoya^ thereby occafioned, the faid 
Narifco" Sanchez y Serna did then and 
there, upon the high feas, and within 
the jdrifdi6i;ion Of this Court, borrow from 
Santiago Gupifono the fum of ioo Mexi- 
can 
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can dollars, equal to the fum of £*.75 
lawful money of Pennfylvania ; in con- 
fideration whereof, the faid Narifco San- 
chez y Sema did, on the 6th day of 
June, 1788, on the high feas, and within 
the jurifdiftion of this court, by a certain 
writing, with the proper hand of the faid 
Narifco Sanchez y Serna, then captain, 
thereto fubfcribed, (which faid writing 
is here exhibited to this court) cotitraft,. 
covenant and agree with the faid Santia^ 
go Cupifono, and to himxjid hypothecate 
the faid brigantine, and her freight, in 
the words following, viz. 

\The contrary in the Spanijh language J] 
The meaning and purport of which 
words are as follows, to wit. 






Received of Mn Santiago Cupifo-t 
no the fum of two hundred dollars, 
current money of Mexico, for the vic- 
tualling and firft expences of the bri- 
^ gantine, which fum I will pay at firft 
fight, in the name of the owner Don 
Juan Jofeph de Aguire Perez, who is 
in Philadelphia : which cafli I receive, 

F " mortgag- 



ee 
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*' mortgaging the freight, the brigantitie 
". and her rigging, as the faid S^atistgo 
'' Cupifono has lent me the above fum 
" for the advantage of the veffel at Ha- 
" vannah. 

" June 6th, 1788. 

" Narisco SancHez: y Sfii^HAi" 






" An afterwards,. to Wit, on the 13th 
day of Auguft, in the year of our Lord 
laft aforefaid, the faid Santiago Cupifo- 
no, by his endorfement on the faid writ- 
ing,* with his proper hand thereto f ub- 
fcjibed, did order the contents to be paid 
to your hbellant. 

" And your libellant in fa6l fays, that 
the faid brigantine did arrive fafely from 
the port of Havannah to the port of Phi- 
ladelphia on the 13 th day of Oftober in 
the prefent year. And the faid Narifco 
Sanchez y Serna, the faid captain, did 

not^ 

* Tranflation of the Endorfement. 
" For me, pay to the ordei; of Manuel Sslgas de Ca- 
«* nizares, the above expreffed fum, for value receive^ 
*' of him. 
' '* Havannah, Aug. 13th, 1788. 

^* Santiago Cupisono." 
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ndt, neither did the faid Don Juan Jo- 
feph de Aguire Perez, owner of the fame 
brigaritine, pay, or cawfe to be paid, to 
your libellant, the faid fum of 200 dol- 
lars, or any part thereof, which, accord- 
ing to the true intent and meaning of the 
faid writings, fo as aforfefaid exhibited, 
the faid Narifco Sanchez y Sernaand the 
faid ©on Juan* Jofeph de Aguire Perez 
ought to have paid to your libellant ; 
although your libellant hath demanded 
the faid fum both from the fame Narifco 
Sanchez y Serna, the captain, and the 
faid Don Juan Jpfeph de Aguire Perez, 
the owner, at Philadelphia aforefaid. 

*' And your libellant begs leave fur- 
ther to reprefent, that your libellant is an 
able feaman and pilot,..well acquainted 
with the feveral harbours in the ifland of 
Cuba and on the continent of North Ame- 
rica, and, as fuch, was fliipped on board 
the brigantine Santiffima Trinidad at 
Havannah, by Narifco Sanchez y Serna, 
now or late captain, mafter and comman- 
der of the faid brigantine, at the monthly 
w^ges in the ficcount hereunto annex- 
ed. 
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ed>* mentioned ; to fail from the faid 
port of Havannah to the port of Phila- 
delphia ; aind that it was Ripulated by 
and between the faid captain and your 
libellant, that in cafe the owners of the 
faid brigantine ffiould think proper to 
difcharge your libellant at the port of 
Philadelphia, in fuch cafe, your libellant 
ftiould receive three months wages, and 
be furnifhed with a paffage back to the 

Jaid 

* The Account annexed h the libeL 

The Brigantine Santiflima Trinidad, 
1788. To Manuel Sagas dc Canizares, Dr* 

Dec. 19. ' 
To ca(h lent in Havannah to captain Narifco • 

Sanchez y Serna, commander of the faid 

brigantine, by Santiago Cupifono, - ;f -75 ^ ® 
To 5 months an4 19 days wages, frOm July 

I ft to Dec. 1 9th, at ^'.7 10 - - 42 5 o 
To 3 months pay, agree^Ie ta contrail:, - 22 10 o 
To his paffage to Havannah, - • 22 10 o 



162 5 o 
Received in Havannah 2 months advance, - 150 o 



147 5 o 



To I month*s boarding Mr. Canizares has 
been obliged to find, - ' • - 5 f .2: '6 
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faid port of Havannah.* That the feid 
brigantine did accordingly fail from the* 
port of Havannah and anpive at the port 
of Philadelphiai and your libellant coii- 
tinoed on board the faid brigantine durr 
ing all the faid voyage, and did his duty 

as 

* Tranjlation of the Agreement, 

'THE Commandant General of the navy, and the 
Intendant General^ &c. having both obliged me to take, 
a^att other veflels do,* a fecond piioti as by order of His 
M^jeftypio veflel, fdall or great, can leave his dominions 
without having on board a firft and fecond pilot. In con* 
fequence whereof, in the name of the owners, I have 
fought for Don Manuel Sagas de Canizares, fecond pilot 
of the navigation of Indies, and captain and firft pilot in 
the French navy, as he has proved by his papers exhibited 
to the faid Intendant, in whofe prefence, treating of his 
wages, after having enquired of feveral other perfoos, 
found it more convenient and cheaper to pay him tl;vtnty 
dollars current money of America per month. And in 
cafe the owners think proper to fufpend thefe commifli^ 
ons, they fhall bring him back to this port of Havannah, 
paying him, above his wages, three months befides his 
paflage, as the decency of his office requires it. And in 
all the ports where the faid veflel fhall go, he (hall receive 
the half of the daily allowance of a firft pilot, which is 
ieven reals and ^ current money, and for a fecond pilot 
4 reals ; or in cafe he does not receive provifions, &c. 
^eeably to tbie ordinances of Bilboa and the regulations 

of 
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as a feaman and as^^ilof afopefaid^ until the 
laid velfel arrived at the part of Philadel- 
:phisL, and your iibellant was difcharged 
from doing any More duty oii t)oardthe 
faid brigantine by the caiptain and owner 
thereof. And altho' your Iibellant hs^ 
requeiled the faid captain and the faid 
Qwner to pay him three months wages 
and to furnifh him with a pailage bafk 
to the Havannahj according to the agreo*- 
ment aforefaid, yet the laid captain land 
owner have hitherto refufed, and ftill Ad 
refufe, to do the fame. 

" Wherr- 

» 

^ » • • • • » 

fof the navy — and in cafe this prefent agreement ihould 
not be complied with, he fhall piefent it to the Minlflery 
that he may oblige them to pay what is hereby promifed. 
•Twpto be written of the fame tenor ; one foe the war- 
ranty 'of Don Juan Jofq>h de Aguire Perez, to be figned 
.in;)ii3 name by. the captain of his veijfel, and another in 
the fame manner to be left, as the originaU in the naval 
office^ with the commiffary Mr. JPomingo Labadores, 
ea(:h having the fame ftir^ngth, as if they had been madp 
^nd executed befoiea Notary Public at Havannah. . 
July ift, 1788. Narisco Sanchez y.Seena. . 

Manuel Sagas dc Cahizak^^. 

Received in advance Forty Pollars. 

Manuel Sagas de Canizares^ 
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„...cr WHEkEFORE, youF libcUknt prays,' 
thfeit the. procels of this honourable court 
piay iffueiagainft the faid brigantiric, and 
tbftt Ihe may be condemned by afen-^ 
tence arid, decree of - this honourable 
court, • and that the faid ferigantine may 
bC: fold^ and the money arifing from fuck 
fale may ^ be applied to the payment of 
the faid feveral fums due to your libei- 

lant. And your libellant (hall evef 

pray, &c. 

« Dec. 19, 1788." 

This libel ftates two feparate claims of 
CanizareS|» the complainant^ againft the 
brigantine Santiffima Trinidad. The one 
founded on an hypothecation of the faid 
velfel, made by the then captain toSan-^ 
tiago Cupifono at Havannah, for 200 dol- 
lars advanced by the faid Cupifono for 
neceffaries for the faid brigantine, as it is. 
laid, and to enable her to profecute her 
voyage; which inftrument of hypothe- 
cation is endorfed or affigned over by: 
the lender to the prefent libellant : and 
the otheTy founded on a. written contra6t 

between 



( 44 } 

between the fkid:Narifco Sanchez y Ser- 
na, then captain^ and Canizares^ the \U 
bellant^ made at ^ Havannah^ refpe^king 
the wages he (hould receive for ferving 
as pilot and mariner on boasd the faid 
brigantine, in her voyage from Havan^ 
nah to Philadelphia* As thefe claims 
arife from different contrafts^ it is mani^ 
feft that -they mnft be feparately con- 
fider^d. 

To deterinine on the force of this in- 
ftrument of bottomry, I fhall firft ftate 
the circumftances neceffary to the forma- 
tion of a genuine hypothecation, accord- 
ing to the maritime law ; and then take a 
view of the hiftory of this veffel's voy- 
age, and her fituation at the * Havannah, 
when Cupifono advanced the money in 
queftion. 

As to the firft, I have had occafion, in 
three former fuits in this court, to ftate 
the doftrine refpeftinga maritime hypo- 
thecation, and have not fince found rea-' 
fon to alter my opinion of the principles' 
on which thefe caufes were decided. — 
The cafes to which I refer were, Liebart, 

Baes^ 
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Bae$5 Durdeyn and Co, agairift the fhip 
flmperori TurnbuU againft the (hip En- 
terprise, and Jor^es againft the brig 
Hannah. The firft and third of thefe 
caufes were carried into the High Court 
of Errors and Appeals, were there again 
folemnly argued and confidered, and^ 
without the intervention of any new tef- 
timony to alter the cafe, the fentences 
of the Admiralty were confirmed on the 
f<ime, or nearly the fame, principles. I 
can only now repeat the fubftance of 
what was then obferved. 

l^Here the Judge recapitulated the doc- 
trines advanced^ and the authorities 
cited in the three foregoing caufes^ and 
then proceeded to fay] 
1 SHALL now ft ate the hiftory of the 
voyage pf this bjigantine, as the fame 
may be deduced from the teftimony ex- 
hibited-* 

6 It 

^'TntVit was but one depafitioh prordticfed in this 
caufe, viz. that of the lite captain of the brig.- It might 
have been a queftion, whether his teftimony was legally 
admiiTable of not, but he was not objeded to as a witneft 
by the pro&ors for either fide.-^His depofition was iii 
thefe words : " NARisca 
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It appears, that this veffel was char- 
tered on account of the king of Spain^ 
and was to fail from Philadelphia with a 
cargo of flour for Carthagena — that the 

flour 

" Narisco Sanchez y Serna, a witnefs produced 
on the part of the Hbellant in this caufci on his (blemn 
oath on the holy Evangelifts of Almighty Cqd, fpidi— 
That he, this deponent, received the 200 dollars men- 
tioned in the libel (he being tt\en captain of the faid bri- 
gantine at the Havannah) of Cupifono, by ihe hands of 
the libellant ; which money, or any part thereof, h«, iSie 
deponent, hath not paid to Cupifono agftiii ; aud that he 
employed the faid money in paying wages to the crew and 
in furnifliing frefli provifions, until he (hould receive mo- 
ney from the Intendant. — ^That a furvey was ordered up- 
on the v^flel, and a report made to the Intendant, and he 
then received a verbal order to take his veflel from the bay 
to the upper part of the harbour, where the king's ware- 
houfes-are, there to difcharge, and after that to tranlport 
his veiTet to the king's arfenaly where (he was repaired and 
had a new bottom.— ^That he, the deponent, had no mo- 
ney, nor any perfon to whom be could apply to obtain 
the fame. — That the veflel leaked before he went into the 
Havannah to fuch a degree, as to make more than 30 in- 
ches of water in an hour.-^That he never knew Mr. Cu- 
pifono ; but he had had three or four days acquaintance 
with the libellant. — ^That he requefted the libellant to 
borrow him fome money, and he took him to Mr. Cupi- 
fono's, where the money was paid to him^T—That the 
paper tnarked A, exhibited in this caufe.^nd fliewn to 

hiip. 
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flour was there to be fold, and a cargo 
of dye-wood purchafed and brought 
back to Philadelphia, or fome port of 
the United States. Such was the defig- 

nated 

him, is a contrad made between the Vibellant and the de- 
ponent — ^That at the houfe of Cupifono, the faid Cupi- 
fono infifted upon the veflel and freight being hypothecat- 
ed to him, otherwife he^ywuld not lend the money. — That 
Cupifono knew ^hat the velTel put in in diftrefs— that every 
))ody knew it, and that he, the deponent^ had told Cupi- 
fono of it. 

*' Beii^x^ crofs-examioed, he faitb — ^That the failing 
orders (marked BJ are the failing orders he received.-That 
the paper (marked c) is the charter party figned between 
him and the freighter.—- That the paper (marked d) is the 
account delivered by the deponent, on his return, to his 
owners. Being afked how he came to apply to the In« 
tendant for money, he faith, That he prefenteda memo^. 
rial to him for that purpo£e. Being aiked whether he got 
any money in confequence of the memorial, he fays, That 
lie did not ; but he was obliged to prefent five or fix mi?-^ 
morials. Being aiked, how long after he arrived at the 
Havannah he prefented a memorial, he anfwers. That he 
received the money from. Cupifono the firft Sunday after 
his arrival. Being aiked on what day he arrived at the 
Havannah, he anfwers. That he does not remember 
whether it was on Thurfday or Wednefday — that the me- 
morial was prefented to the In tendant after the money 
was received from Cupifono. — ^That in the converfation 
he had with Cvpifono, he told him'that he expelled to re*- 

<5eive 
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patqd voyage. But, it feems, the cap^* 
tain, inftead of returning to Philadelphia 
from Carthagena, went to Jamaica .with 
an adventure of his own ; to what at 

t 

mount 

ccive money from the Intendant; as he was charter'd on 
Recount of the king. — ^That he took on board a paflenger 
at St. Martha> who was to proceed with him to this couji* 
try. Being afked, whether, being at Jamaica, he did not 
difpofe of an adventure of his own, he anfwered. He did, 
but they were not goods of the king's — ^that he invcfted 
the proceeds in dry goods, which he intended to difjiofe of 
at the Havannah.— rThat he told Cupifono that he had 
contraband goods on board which he had brought from 
Jamaica. — That in the courfe of converfations with Cu- 
pifono (for .he had feveral) he docs notrecoUeft particu- 
lars. — ^That Cupifono did not aik him the nature of his 
voyage. — ^That Cupifono knew that the veflel was freight- 
ed with dye-wood on account of the king, and was defigned 
for fome port in the United States. — That he had informed ] 

Cupifono that }ie had received money from the Intendant ; 
but that a little while before he (ailed he met Cupifono, 
who aflced him how he was ofF for money ? to which the 
deponent replied, that he fliould be muchftra/ten'd, wherc-r . 

Upon the agreement (marked e, exhibited in this caufe) j 

was made and executed between them. — That he was 1 

near two months and an half at the Havannah. Being j 

afked, whether the paper (marked e) was given on the j 

day it bears date, he anfwers. That it was not given on j 

the day it bears date, nor does he recoUeft whether it was | 

the day after, or three or four days after, but that the 

money 
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mount does not appear. That at Jamai- 
ca he purchafed dry goods fit for the 
Havannah market, and then failed with 
the brig to Havannah, where he difpofed 
of the goods he had bought at Jamaica, 
on his own account. That at Havannah 
he borrowed 200 dollars of Cupifono, 
and executed the inftrument called art 
hypothecation, to engage the vefTel and 
her freight to Cupifono as fecurity for 
this fum. That part of this money was 
expended in paying wages to the failors, 
aiid part in fupplying them with frefh 
provifions. That the veffel was refitted 
at the king's arfenal, and at the expence 
of the intendant. And that Ihe after- 
wards failed for and arrived at the port 
of Philadelphia. 

I AGREE with the counfel for the li*- 
bellant, that the validity of an hypothe- 
cation ought not to depend upon the re- 
gularity of the captain's conduft with 

refpeft 

money was bona fide paid by Cupifono and received by 
the deponent, and that he does not recoUeS when the pa- 
per, (marked e*) was executed." 

• T^ti hypothecation bond. 
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refpeft to his owners, previous to the 
time of her arrival in a foreign port and 
of lending money for the relief of the 
fliip's neceflities ; and will go farther, 
and fay, that neither ought it to be aflFec- 
ted by the captain's fubfequent conduft, 
provided the lender was in no ways pri- 
vy to, or knowingly affiftant in, his obli- 
quities. 

It has been urged on the other fide, 
that the law of hypothecation was dc- 
figned folely for the benefit of the own- 
ers, and an inference drawn, that if it 
can be (hewn that the owners of a vefTel 
have not been benefited, but injured, by 
the captain's conduft and confequent 
hypothecation, it ought not to be allow- 
ed. But this law has for its objeft the 
good of commerce in general. And no 
ftranger would ^end money on hypothec 
cation, if his lien on the fhip was to be 
invalidated by fome future proof that 
the voyage was irregular, or that the 
captain had deviated from the orders of 
his owners and injured their interefts, 

either 
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cither before or after the hypothecation 
made. 

But where fliall we find, in the pre- 
fent cafe, that neceffity which (hould juf- 
tify the captain's conduft, and be the 
ground of a genuine hypothecation ? 
This veffel was, charter'd by the king of 
Spain or his agent, the cargo on bdard 
was on the king's account, and fhe ar-* 
rives in a leaky and difabled condition 
in one of his majelly's ports, where he 
had an officer ftation'd. This officer^ 
the IntendajQt, orders the brig to the 
public warehoufe to be difcharged, and 
then round to the king's arfenal to be 
repaired; all which was done at the 
king's expcnce. In truth, I cannot con* 
ceive a cafe of lefs neceffity, or one 
wherein a more certain and able relief 
could be depended upon* 

But it is faid, there were confiderable 
delays before the Intendant interfered, 
and that the captain was obliged to fend 
in five or fix memorials, and in the mean 
time the mariners were in great want of 
wages and frelh provifions, and that in 

this 
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this neceflity the captain applied to Cu-j 
pifono for 200 dollars, who refufed to 
lend them unlefs the veflfel fhould be 
hypothecated for his fecurity. It apj- 
pearSj however, by the depofition, that 
the money was lent by Cupifono before 
the captain had made any application at 
all to the Intendant, and therefore the 
negleft of the Intendant could not have 
Qccafioned the neceflity of borrowing 
money from Cupifono. That the cap- 
tain of a veflel in the king's fervice, and 
inione of his majefly's ports, fhould. not 
have credit for a few days provilions, 
until the proper officer could be applied 
to, is too incredible to be ferioufly ad-^ 
mitted. Still lefs can it be a fufficient 
ground for an hypothecation^ that the 
mariners muft have wages paid to them, 
in a place where it does not appear that 
any wages were due ; nor is it probable 
that any could be due, becaufe this was 
neither the conclufion of the voyage, 
nor even a port of delivery. 

The money ought to have been lent 
folely on the faith of the hypothecation^ 

and 
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and not on any perfonal credit ; but here 
was a jftrong and well founded credit; 
for it is in teftimony that Cupifono knew 
that this brig was chartered for the king's 
fervicc, and it is exprefsly faid, that the 
money was borrowed to pay wages and 
procureffefti provifibns until money could 
be hoi from the Intendant. 

FuRtHER, in the quotation from Mol^ 
Ijy^ Book II. chap. ii. feft; ii, it is faid 
—^ When a mafter is out of the coun- 
try, and where he hath no owners, nor 
any goods of their's, nor of his own,'' 
^c. , Now, it is corifeft that the captain 
had property of his own, and, as it fhould 
feem, to a confiderable amount, fince it 
was fiifficient to induce him to violate 
his duty to his owners, in taking the brig, 
contrary to their orders,* on a trading 

H voyage 

* Tranjlatton of the Jailing orders. 

Philadelphia, i8th of Odtebcr, 1787. 
Don Narisco Sanchez, 
Dear fir. 
You' will obferve the following orders— When you 
ajrrive at Carthagena, you will fay that you carry 300 bar- 
rels of flour for the king and troops. You will deliver 

my 
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voyage ta Jamaica for his own heraefit j 
that at Jamaica he bought goods fuitable 
for the Havannah market, and aftualiy 
fold them at Hav^raiah, tho' ocHitiaband 
— and that Cupifono, the lender^; was pri- 
vy to thefe circuraftances. So that, in- 
ftead of the lender's having the brig alone 
to look to for his fccurity,he had t^Yo fub- 
flantial perfonal credits to depend upon, 
viz. the Intendant, from whokh Jie Might 
cxped repayment of monies advanced 

• •: for 

my letter to Don Mannel Garcia del Rio, to t<r|iofn it is 
direfted. He will fell your venture and remit me the 
amount to pay your creditor* You muifl n^t-ftay long 
in thefe ports^ and if pu hslYC the good }^tk tobedif- 
patched foon, you t«ill come back with the: cargo pf dye* 
wood, whi<;h you will take at that port. If it is in Janu- 
ary and the tiver is frozen, ybu will go toNev^ York^ 
where yoii will deliver yDur cdigo to Doii Sabrados-de lo 
Monten'oy, and will write me by poft. Yon will take a 
particular care of your people, and fuSer r*o diforder. 

The faid Don Garcia will give yoa tfee caih you flial 
want for the provifions of the brig, deGring you to be 
vcryfavingin all, but let nothing be wanted, and k^^j 
good order. In cafe you fhould not be difpatch^ foon 
you will prefent a memorial to the ¥iceroy». conformin| 
yourfelf to the diarter party. 

May God grant you a good voyage. 

Juan Joseph de Ac^uire Perez.. 
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for the ufe of a veffel in the king's era- 
ploy, and the captain, whofe prQ|)erty 
he might have attached before he left 
the ifland, if fatisfaQ:ion was not made. 
This circumftance alone, that is to fay, 
Cupifono's knowledge that the captain 
had property of his own on the fpot, 
fufficient to anfwer the prefent exigen- 
cies of the veffel, would have invalidate 
ed the bond as a maritime hypothecati- 
on, inafmuch as it removes that necejjity 
which the law requires. 

There is a circumftance in the pre^ 
fent cafe, which, although not in itfelf 
conclufive, forms too ftriking a feature 
in the tranfaftion to pafs unnoticed. A 
fingularity peculiar in a maritime hypo^ 
thecation is, that the law allows an extra- 
ordinary premium or intereft to the len- 
der, even to any extent, according to 
the rifk to be run ; becaufe, if the fhip 
(hould be loft, the paoney lent is loft 
with her. But here a ftranger lends 200 
dollars to a captain in diftrefs, without 
even: ftipulating for common Jegal inte^ 
reft for the ufe of his money.! I fay, 

this 
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this alone might not be conclufi ve againft 
the hypothecation, becaufe a ftranger 
may be as generous as hepleafes; but, 
in conneftion with the other circumftan- 
ces, it gives room for fufpicion that the 
engagement of the brig to Cupifono was 
not made within the rules and fpirit of 
the maritime law. 

Fo R the above reafons, I adjudge that 
the bill in this caufe be difmifs'd, fo far 
as the fame hath refpeft to a claim of 
200 dollars, faid to have been lent on 
the credit of the brig Saptiffima Trini- 
dad. 

I AM now to confider the libellant's 
demand of wages for ferving as pilot and 
mariner on board this veffel from Ha- 
vannah to Philadelphia. 

The coanfel for the libellant hath 
refted his claim of £^%j - 5, for wages, 
on a written contrafl: made at the Ha- 
vannah, between Narifco Sanchez y Ser- 
na, then captain, and Canizares.i 

BuT.it has been contended, on the 
other fide, that as fhis> agreemient is xa 

writing, 
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Writing, and bears a feal, and is not, ac- 
cording to the terms thereof, in the ufual 
way of agreeing for mariners wages, it 
becomes a fpecial cohtraft, and is not 
properly of adiniralty jurifdiftion. 

It's being in writing, however, is no 
more than a teftimony or memorandum 
of the agreement made, and does not af- 
feft the jurifdi6lion of this court. What 
is called a feal, appears to be nothing 
more than a printed ftamp, for which a 
duty is paid to the crown — certainly, it 
is not the feal of the parties, or of either 
of them. But, as to the terras of the 
contraft, thefe are indeed ottt? o( the 
ufual cotirfe, and deferve further con- 
^deration. 

One of the reafons for allowing ma- 
riners to fue in the Admiralty for their 
wages is, that the debt •arifes from fcr- 
vices performed, or to be performed, at 
fea ; and a lien on the fhip is given them 
for fecurity, becaufe the contraft they 
make is fuppofed to be on the credit of 
the fhip. 

Now, although the wages of .20 dol- 
lars 
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lars per month, promifed in tfae prefeirt 
cafe, appear to be extravagant, yet as tihe 
difficulty of getting a perfon qualified 
to fervc both as a fkilful pilot and abl^ 
mariner might have been great, I thinii; 
the rate of wages per month ought to be 
idlowed as contrafied for. But I can^ 
not, upon any principle, allow, that a 
captain bath a power to bind hi:? owners 
and their veflfel to the payment of a ma- 
f iQcr's w^^s for thr^e n^onths after his 
dilchai^, and after all fervices at fea or 
elfewh^re have ceafed. If he could Icr 
gaily do this for three months, why not 
for fix or for twelve months,, or even 
faddle his owners with an annuity for 
life to a inariner, for a few weeks ad:ual 
fcrvicc ? How far the con^imon law 
might confider this contraft as. binding 
on the captain pcrfonally, it is not my 
buiinefs to fay ; but, as Judge of Admit- 
ralty, I fliall be far from doing roy part 
towards eftablifhing a precedent by 
which captains^ in addition to the great 
power they neceflarily have over the 
property pf their employers, may have 

that 
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that of obliging them to the payuieisit of 
unlimited fums for an unlimited- time* 
The captaiii might hav^ engaged feirhk 
owners, to pay wagfefe per month dufittg 
the fervice, or a fpecific fum for the run, 
to wiy amount juftiflabte by the circum- 
ftanictstand heceffities of the cafe; but 
to bind the owner to periodical payments 
to a mariiier, after a total difchargefrom 
lihe fei^vicfe, is what I believe no captain 
of a veflel ever before attempted. For-^ 
whether this was to be paid all at once^ 
ei* at ^^e fbveral times^ it matters iaki 
the contraft is for three months wages af^ 
ter dijcharge. / 

' THEaE is another claim under this 
contra^' for 60 dollars/ to take the li- 
bellant back to the Havannah, onhbing 
difcharfed here* 

The maritime cuftom is, that if a maf^ 
ter or owner difcharge k mariner in a 
foreign port) before the completion of the 
voyage fijr which he engaged, fome 
reafonabk allowance fhall be made, over 
and above the wages due, to enaUe him 
to return to his own country, or go to 

the 
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the. .port which, .by the articles, fliould; 
have cXMnpleted the voyage. And this? 
aUovanee is ufually the amount of one 
month's: wages. And it is a reafonaUe; 
cuflom, where the mariner is willing' to- 
perform articles tod finifh the voyage^ 
but. the: mafter or, owner thinly. £t i to, 
difcharge'him Iboocr, for thair.owja con- 
venience/and wit^ou^ juft caufe ofcomi- 
{^ntagainfl: thbfiiariner. :This.patt6f 
thecontraft before u& is, thcKfefc/coh'', 
Ifflent with marickheicuftonivbulf'cer-y 
tainiy^ unreafonsbkiias to .th&<{«iti^0r 

H^is'd. ■. ■ ■ . :■ ■;.-^ '■. : . . ;'iv !Jl.;;- - "; 

-Whatever power a captain may have, 
by! law. to bind his owners by contra3s 
made abroad for.tbe' fervices,of the fhipj 
yet he £annot oblige them beyond, what 
is ufual and cuftomary, withoifl; .fhew- 
ing that the uriufual charge arofe from 
the neceflity of the cafe. The^piefent 
charge, is exprefsly made for conveying 
the libellant back to the Havannah-— i 
have therefore enquired what is, the. u- 

lai charge for a paflage from this port 
to 
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<o:the Havannafa, and find thai 40 dot^ 
Ian is an ample and generous allowance^ 
luFiLjiuD and; coUufion between the cap 
tain and Canizares/ > the libellanti ha^e 
been :fuggefted, but riot prbved. ' Yet^ 
if ' I ;Ka.d not found that this caufe mighc 
and ought to be determined on ' general 
principles, there are two circuniftanGfes 
in the cafe which would have induced i 
more ftrift enquiry into this captain*^ 
conduAi The one, which I have alrea^ 
dy noticed, is Cupifono's lending money 
on hypothecation, without fecuring'oi? 
even aiking for common intereft ; which^ 
thbufgh a ppflible, is not a ufual occur- 
rence.r^The other*, is a contract between 
the captain arid Canizares, which con-* 
eludes with thefe remarkable words — 
Each" (that is, the original and copy) 
having the fume Jtrength as if they haA 
been executed before a Notary Public at 
" Havannah" — ^The queftion naturally 
occurs. And why was not this contra6fc 
made and executed before a Notary Pu- 
blic at the Havannah ? An honeft cap- 
taiui who is reduced to the neceffity of 

I binding 
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Ending his dw^nei^s to hard and umifual 
terms, wbnld at leaft take care that wo^ 
thing fhould bfe wtaiting in point: of 
form and pufelic notoriety to juftify his 
conduct. And, befid^s/I fufpe& that 
this contraft, which hears at printed Teal, 
or flamp^. c6uld not be legally execute*- 
cd, according to the regulations of the 
Spanifli maritime laws and cuftoins^ 
but in the prefence of a Notiry,^Jor 
fomfe public officer. But it was not ne-i 
ceflary to clear up theie ap^peaTances^ 
as the caufe may Ibc decided on other 
grounds. 

Upon the whole, I adjudge and de- 
cree, that Canizares, the libellant, have 
and receive from Juan Jofeph de Aguire 
Perez, the refpondent, the fum of ii2r 
dollars and 'fio-goths of a dollar, equal to 
^42 - 5 - Pennfylvania currency— ^that ii 
to fay — 

For 5 months and 19 days \^a- 
ges, from July ift to Dec. 
19th, at twenty dollars per 
month, . - - £^i 5 o 

For 
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Brought forward, £/^2 . 5 o 
For his paflage to the Havari'- 
nah, - . - - - 15 o o 



From , which deduft forty dol- 
lars paid in advance at Ha- 
vannah, - - -r 15 o o 



There remains - £./^2 5 o 



With refpeft to the £^5-12-6 added 
to the account, and charged for a month's 
boarding, I fhall take no further notice 
of it than to obferve, that it is neither 
mentioned in the libel, nor fupported by 
any vouchers or teftimony whatever. 

Finally, I adjudge, that the libellant 
pay one half, and that the refpondent 
pay the other half, of the cofts and char- 
ges of this fuit. 
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The Owners of the Brigs 
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N September, 1779, Silas Talboitei 
ing on a cruife iri the ^continental fli?6p 
Argo/difcovered arid purfued the btig 
Betfey^ a Bntiiii lettel- of niarque, abotit 
200 tons burthen, aimed with eightv fix 
pouhders, arid laden with 214 puricheoris 
of rttm, and 1 quarter cafk, and bourid 
from Montferrat or St. Chriftopher's to 
New York, then in poffeffion of the ene- 
my. 

* See the Appendix for the tcftimony exhibited ia 
this caiife. 
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my. After an engagement of two hours, 
Talbot captured the Betfey, aud put one 
We/i on board her as a prize mailer, to* 
getHer \yi£b. eleven of ^ hi? qrew,. W^^^ 
written orders to take the prize into the 
port of New London, dien not far dif- 
tant, for condemnation. Soon after the 
Gapttire, th? thr^e bngsi ^Aqljiilles, Patty 
and Hibemia, .belonging to the. refpon* 
dents in this caufe, merchants of Phila* 
'delphia, came up with the brig Betfey 
under Britifli colours. ^ The Argo taking 
them for eijemie?, . was obliged to fly. 
One of the three brig^ chafed the Argo, 
whilft the Patty fired upon, boarded s^d 
c?ipt«red the! 3etfey. /W^s the prize 
m^fters finding them to fe^: Ajiaericsois, 
decjared thelRetfey ws^^ prize to cap- 
tain Talbot of the AiJgo/then in fight, 
and flie wed J^botV wi'itleBt ordersi but 
alf^rted that Sbe h^4 been;<?aptured thwc 
days before. TJie perfonj tvho boarded 
the 3etfey having feen » battle, the day 
before betweeij a brigand a floop, which 
they took to be the fame, and obferving 
ttat the number of men on board corref- 

pondcjd 
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ponded with the number regiftered in* 
her Britifli pajiers, concluded tjiat no- 
credit Ihould be given to Weft's declal 
ration ; wlwreupon a confutation* was- 
held by the three captains^ whb finally 
made prizes of the Betfey, took out all 
the Argo's men, except a negro, and, 
putting their owH' hands on board, order- 
M her for Philadelphia; but flie wss 
fbon after captured by a Britiih cruifer, 
and t^ken. into^New York, and To loft t<^ 
all parties* The tlK-eell)rigs ptirfiied 
their refpe6Uve voyages, taking the Ar- 
go's men with them,, who were difperfed 
in Spain, aqd other remote parts. 

Th e refpondents haive refted their de* 
fence cm two grounds of argument :— 
Fir/ii They alledge, that they have pro- 
duced fufficient teftimony to prove that 
the brigs Achilles, Patty arid Hiberaia 
were within fight when the Argo engag- 
ed arid captured the Betfey, and thereby 
acquired a property in the prize, kccord^ 
ing^ to the maritime law ; and alledge, 

that 

• According to W D 's depofmon. 
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tfeatjias their/intereft in'thef' booty was 
BWfch- greater I thitfi that -of the Argo^ 
theybeing three ito one, they had a right 
tftwder thC'-Bctfey whi^re ttey judged 
bdftfor their fecurity and benefit ; mdre^ 
4fpedally as they; had rea&n to doubt 
tjierfidelity of Weft, in whofe poffeffion- 
they found ter, ; on account of the falfc- 
hood he hadtold thenl;-^inferring,:ttet 
if any injury was done to the libellant^ 
it Dilly amounted, to his proportiona}>le 
jhare^ for whicb alone they ought to be- 
anfwerable.^— 5€C(?7iflf^. That many fuf- 
picious circumftancesf on boisird the Bet- 
fey, — fuch as, the Britifh papers, the 
number of men on board agreeing there- 
with, arid the declaration of Weft, that 
fee: had been captured three days before, 
contrary to their own obfervation, were 
fij&cient to induce* them to^ conclude 
tliat the whole was an artifice, and there- 
fore they were juftifiable in taking her 
as original prize, and to confider them- 
fclves as the .firft captors. 
. These . two :pofitions of defence- are 
fuppojrted by the teftimony of W-— — 
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■B • ! • -i . '» paflenger <» board the. Patty* 
This d^|)oljtk^, . on which alone jtfcie re- 
.fponde^sh^ve. nelied, labouts i<xt the 
feft^blilllpient of two fa6ls^ which are al- 
^^t-her ; inconipatibjle with each other, 
vizv%il; that tb.0 .fchree brigs were ia 
iight* w%en the ^Argo eingaged and . cap* 
ture4;tibe Betfey; ind> fecoxidiy^.'tb^ 
the Betsey had nt^'lbje^n captured a(t all» 
9s» at ieaft« that th^' captains of the three 
IvigiSihtd good :r^roii [to: think fo, and 
were therefore juAifiable im tiking her 
9S original prize! . CMeonly,(^/thQfepOf 
fitioni Qwapipffibfy bff tjrue; thereforcila 
tefticp<i!ny whichiiabourstoidlabUChbothi 
UWHCKWif^^^eTfaid ;ta piove toornaucbf 
'T^isif^^fbeft fuj^rted by ■ ,the , cir-t 
qum^^QP99 i^eemes ;to be, that !tbe threq 
brigs were in'figh^of ,the baffle between 
the Argo.an4 thp . 8Qtfey,-r-What then 
vf^ $fe«ir .condi# JOitHis pointiqf.jTJ^w.? 
The lies* day after the eng^gemfmt, .of 
>|[f hi^lv th^y li|ad been diftant , fpe6Utor$« 
thej^ come up under BritiOji colours ; 
d^y ^lyl the Bc^tfey: in the poffeffion^ 
and mider the prote^lionj of the .A^gp, 

K her 



heir captbr-i— they chafe away the Ai^, 
^md fire on the prize, ftill weafiAg then- 
BritSfh cdlovirs-^they board hei*j take out 
all the people placed' on board ■ by the 
libeliant) man her With part of their own 
trrcws, give her in charge tx> tJieir own 
prizei ttiftftier, and or<Jer her for ^kdel- 
pk^. JCould the beiiig in figl^ 6§'^h& 
£i^gement the day before, jaftify-^fuch 
a pteKrediire ? Stirely^^it coiil^ not.' -. ife 
i$ manife& that the rule of law refpeifil^ 
ing v^SkM in fig¥tbf!i' Rapture; ddes not 
refer to what inay • have been ifeen liy the 
6ldn£9ints,ibut by the people on' boait'd 
ifyb ^viz6i> for the t^e ^ic} founded oti' a' 
ph^s^taptikmi chat'^tli&^ipei^ple cln4>dai^ 
thfeJ ca|ifiulfd veflHy :fi^tng-otiieWk:ditiing 
up'iiriii6S. md jJrepftred for bk«tlej%ete' 

thereby ^fl^tieitd l6 jrurr^iider.'^-'/' r^ ■ ' 

-F» R **« fc R , I carl-" Bn -ttfai aefeouftt 's^driiit ^ 
{his ddd^iae,^ 'tioW ifoir the fii*ft tii^ ad- 
vanced; K^^drnttfu^jport^^ by kn^^Mthoi 
riQf Whati^vefi thii«'ca^taitfe claiiidi^ * 

Qidtrt4ti thigiprijfe ti^* ' miy ii*^vd r^^ 

captur'd, h&Ve A ri|fjw to order^tli^ Vclt^ 
fct feilteh Wkre '^hey [jltefe, by Viriufe" 

'• of 
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of a majority of votes, or of their fupe- 
rior intereft in the captur'd booty. Their 
claim muft follow and depend upon the 
fuccefs of the real captor. Beiides, in 
the prefent cafe, the libellant, whofbught 
for, and alone took, the brig Betfey, had 
at lead fame (hare in the prize : the cap- 
tains of the three brigs^ therefore, ought 
in juftice to have left his prize matter on 
board tQ profecute the Argo'^s claim — 
w|pich was hot done. 

Up OK the whole, this feems to have 
been an aft of fuch unjuftifiable violence 
and wrong on the part of the brigs Achil- 
les, Patty and Hibernia, that I am clear 
in deciding in favour of the libellant in 
this caufe : and having carefully endea- 
voured to afcertain the value of the pro- 
perty loft, I find. 

That a brig of 200 tons, mount- 
ing 8 fix pounders, with her 
tackle, apparel, furniture & 
provifionson board, was, in 
Oftob. 1779, worth - jT-SfiO^ o o 

214 puncheons of rum, ave- 

Imaging 
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/ Brought foi-ward, /^,35bo' 
. raging loo gallons each, at i 

lOi^. per gallon^ ' <•- • . ib^oe • o o 
I quarter calk of rum, 25 
gallons, m f , \.. 12100 

mfmtf^im ^ I < i 1111 

£a4z%2 10 
But as the brig Betfey had not : 

adually arrived in port, 

fotne allowance oughtto be . 

made for the ri(k Cbc had t^ 

yet to run, which appears 

to be worth 10 per cent 

infurance, amounting to - 1421 5 o 
Which, being deduftcd. 



«■ ^ 1 



leaves , . , j£'4279i 5 o 



>*w« 



JuDQMreNT in faivQur of the libeHant; 
for £.i2'jgi -r 5, with calls of fuit. 



n^m^ 



NO difcrimination tMs, in this cfinfe, 
attempted to be made vrfpeBing the tkree 
captains of the Brigs Afhilles, Patbp' and 
Hibernia ;• fo that the principal /aSs me 

attributed. 
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Attributed to ally and the judgment was 
general againjl the refpondents. 

The caufe was carried by appeal to the 
Court of Appeals ejlablijhed by Congrefs in 
prize caufes ; but that Court rejeEled the 
cdufe^ it appearing to them to be a fait be- 
tween a citizen and citizen for damages 
merely. — This Court wasfoon after dijfolvedj 
on account of the peace — Talbot's caufe was 
then carried into the High Court of Errors 
and Appeals for the commonwealth of Penn- 
fylvaniay where^ after long arguments, as 
well to the jurifdiEiion as to the merits j a 
decree paji in favour of the appellees , for 
^•1 1,141 - 5 • 4, with cojls. 
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JUDGEMBW. ON A PMf, TO .TH^^IJJfiJS* 
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N a Ibriiier fuit in Ithis cbiirt, Siias 
libelled and recovered againll 
3 Purviance 3ndiliActonf^s%Wti- 
crs of thfelirigaritirie Hiberriia, and^feOffo 
agairift ciiiifain otJier perlbns, refpondkits 
fei that caiifeV for a wrongful capturrf^Sh 
thfe high feiEtS; Frbin the Secret -ki'that 
ckufe, ah appeal was- etoered, in^ -th^ 
ckiife ri^mbvea 16 the High Court of'Ei'- 
t"Ors and Appeals f6y the commonwealth • 
w^hfere a judgment was finally obtWfated 
Againfl the faid refpondents to a confi- 

derable 
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derable amount. And now, Dean> Pur- 
viarice and HarBefon libel againll John 
Angus, their captain, for fatisfa^tion of 

m ##8fe$ fcFe0iav^5ufta]lle5!t, i» cpt - 
Sequence of the wrongful capture he had 

made. To this tibeli Angus hath filed 
for anfwer, a denial of the wrong done, 
and a plea tO tbeIj:u]ftfdi9:idMi 0f ^is court 
in the prefent caufe — '^ For this^ viz. that 
" the contraft 43etw€€n the faid libellants 
'* and him, the faid Angus, and alfo the 
^ damage alledged' to be fuftaihed by 
'• the faid libelklits,if any t^crfc be, arof^ 
upon the land, to wit, in Philadelphia^ 
ipr tt>e cx>^ntypf.pijilsdel^ "I 

JTh^ee jacj^apwl^dged principles of 
law i^tuyaUy ^rxjfept tlft for th^ 

fol\|tion: of the prefent queftipr^, viz, 

ift, ;Wher5 tikp original caitfe of ac- 
tion 4s cxcluftvely of .fidnijiralty ^ or exql^^ 
Jivify ofcomWonMw jurifdiQ:ioiaii aU in^ 
cidental mattery > ^d ail matters necef^ 
farily flowing frq^i, or dependent upcm, 
that fiirft caufe: of ^&iQn, fh^U follow the 
original jurifdiftio% whatever tjje coiti-» 

plexion 
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|>kxion of thofe matters fepatately coh*» 
fidered may be* 

2dlyi; Where the driginal catife of 
aSidnis partly of common law atnd part* 
Jy (if admiralty jurifdiSion> the common 
law fh^U be preferred^ 
. gdly. Where the jurifdidions are 
concurrent^ the fuit may be determined 
in either* 

: To one or other of thefe principles 
tnuft the prefent cafe apply^ to afcertain 
the jurifdiftion by which it is to be tri- 
ed ; and the propriety of the applicsitiofi 
depends upon this fole queftion. What 
is the origiilal caiufe qf a6lion in this fuit ? 
. It is alledged in fupport of the plea^ 
that this is a Ttexa a6lipn between the own- 
ers of a vefFel and their captains^ and 
hath no neceffary connedion with the 
fuit brought by Silas Talbot— 'That it is 
i^nough if the refpondents (hew that the 
decree pafied againft the libellants^ not 
.as principals in the Wrongful capture^ 
hut folely on account of the maritime 
law, which makes owners anfwerable for 
^he mifcondu6lpf the.captains they em- 

L ploy ; 
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ploy ; and, therefore^ their conne£lion 
with Angus, as captain of the brig Hi- 
bernia, miift be confidered afi the true 
caufeof the damages they fay they have 
fufFered, and the fource from which thj3 
prefent fuit originates — And to infer, 
that as this connexion is grounded on a 
contraft exprefs or implied, made upon 
the land, the original caufe of ^Bion 
muft, from its nature and locality, be 
exclufively of common law jurifUiftion. 

The two criterions of exclulive jurif- 
di6tion are, the fubjeSl matter and the lo-* 
'eatity of the tranfaftion. 

It is not doubted but that the queftion 
o{ prize or norprize^ when it is the foun- 
dation of a fuit, is exclvfively of admiral- 
ty cognizance, from the fubjeEl matter ^ 
The authorities to this point are too nu- 
merous and conclufive to admit of con- 
tradiftion. But thefe authorities go 
farther, and fay^ that the mere taking 
as prize^ and all matter? dependent 
thereupon, are alfo peculiarly of admi- 
ralty jurifdi^lion. Lord chief juftice 
Lees opinion, in the cafe of ^Rous t/. 

Haflard^ 
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HafHurdy-as cited by: lord Mans/ield, aijd 
agai^ cited by juftice Willcs, in the qafe 
of Le (Qftux v. Edetj, Douglafs, 581^ is full 
to thii^ 'purpofe. '• The greajt queftion 
*^ wa&^ Whether 411 aflion of ti>e;fpafe 
*^ would lie for tsiking a fiiip ^^^ ji>n«^ .? 
^* Lord chief jufticie Lee, having called 
*^ in two civilians to his afliftanqe^ 4eli- 
'* vcred the opinionof the court,^ That 
^^ though, for taking a (hip on the feas^ 
^.^tr^fpafe would lie at common law, 
-- yqtiwhen it was taien^^/m^, though 
i' tak^a wrojpgfully , though it were ac- 
f * quitted, and tbpugh there wpre no colour 
r^Vy^r 4^ :ia^m^>:tfi€ judge of the admi- 
^* ralty was judgQ of the damages and 
*\ coi(l?, jais well as of th^ principal mat- 
V ter J |ind he Jaid it down as law, that 
*^ if fuch an a6tioQ was brought in EngT 
^^ land^ and th« defendant pleaded, not 
** gi^ilty, tl>^ plaintiflFcoijld npt recover." 
By this quotation, if is cle^r, that, in 
order to fix the admiralty jurifdi6lion> 
it is tiot neceffary that the queft ion be- 
fore the . court }lhould precifely be, Is 
this property lawful prize to the captor, 

or 
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or is it hot ? but a Aiit for cak% knd- di* 
'mages fnay be had in the admiralty for 
fi taking as prize, though WM^AgfuUy 
done, and even without any eolour • for 
fuch taking; and, as it ihould feem from 
the cafe, even though the prof)€rty,fo*t2t; 
ken, Ihould not be in the poliefiion of 
t}ie court. ■ ? ! rr 



,^ V 



So, alio, in the crfe 6f Linda t;.R6d- 
ney and Vaughan; JD(?tt^/^, j^92,^l0rd 
^ansj^eid, in giving the opinion 6f the 
court, fays — '^^ A tfcftng being done uix>ir* 
^^ the high feas, ddes not exclude the ju- 
^^ rifdiQ:ion of the common law. Tor 
^^ feizingi flopping or^ taking a (hip upon 
*' the high feas not dsf prize, an aSibn will 
^^ lie ; but for taking asSrize^ no action 
^* will lie. The rjatiire of the jqiidlion 
^? excludes, not the Ideality .'^ And a lit- 
tle- farther on— *^ The end dP^ a prize 
** court is-to fiilperid'^'fihe property till 
'* €i3ridermiKtion,andtopuni^ 
^^. of mi/behaviour inthe captors'^ • ' * 

How it came to paft, that the eife^ of 
'Sileis Tdlhot was, by -thci *Cburt ^of Erft»rs 
^nd Appeals, and Iclll is; by c^itiibelfiora 

of 
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of counfel ifa the prefeiit caufe; coiidder- 
td to be mt of g^miralty jurifdi6lion3 <Jri 
account of the fyJ>jeB matter^ I am at a 
lofe to€OT«Jeive; efpcdally when I look 
kt the two only points of defence taken 
in that caufe, viz. ift. That from the 
fSapers^ found on t)oard the capturedl 
veffel, and from other concomitaiit cir- 
cfumftarices, there wits a reafohable c6^ 
\b\x^ ior iaking as &riginat prize ; arid^ 
2dly, That if the Veffel captured was in* 
deed prize to Silats Talbot, the three brigs 
were in fight at the tivctc of the eajfMre; 
and, by the maritime law, acquired 
thereby an intereft ixi the propertyH^ 
lay, thefe pleas, together with the fcuri 
rent of the teftimony then exhibited, and 
the time of the tranfa:£lion, being time of 
war, all united in fixing that caufe with- 
in the admiralty jurifdi6lion, from the 
fubjefl:. matter arid nature of the cafe. ^ 
It is in obedience to llrongconviftion, 
that I thus venture to differ in opinion 
from the judgment of the honorable 
Court of Errors and Appeals — a judg^ 
ment which, I am inclined to believe, 

would 
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would iK)t Jiave taken place, ^but from 
the peculiar fituation of Talbot's caufe^ 
The Court , of Appeals fqr ' the - United 
$t*tes,; in priz;e caufes^ had rejefted the 
appe^li becauf^ the queftion was not 
^i&\y prize qr fiaprizesyA:^ anaftiort 
for damages be|;weefl citizen and citizen^ 
That (Court, as I have underftoOd, looked 
at thgt caufe ip jno other point pf view, 
fiQ4;tVer^fore xefufed.to take cognizance 
pf it, valid fopn 'after adjourned. — ^Tbe 
appeal .yrfis the jj^qarried tp the High 
Cowfft pf tErrpr^ apd'Appcials; fpr thip 

jspmmwwealth. ; ;Tbe proQiOjrs h*d prcr 
yiou(ly agreed ;nof to confeflrrthe ppinf 
pf jurifdiftipn, and .fo the; caqfc caiiie 
before the judges on the ij^erits only, j 
and the coi|rt proceeded :^ fentence, 
without fufpe^iing; their rjurifcjiftion.-^ 
Aftet f€;ntence, however, fp j?E»e of l;bc }Vkdgr 
es began to entertain fcruples refpe6^^^^g 
the jurifdi6lio9i of the court; ^iid, upon 
enquiry, found that the jurifdiQion had 
only been fuhmitted to by cpnfent. Th? 
court well knew, that confent cpuld not 
give Jurifdiftion, and therefore retrafted 

or I 
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or liilpehded the fenteiice,' until *4tt* ar* 
gument (hould be held on that point'^ 
and the queftion of the jurifdi6]tion Was 
again agitated* In the mean titne^ that 
is, between the rejeftion of the caufe 
by the Court of Appeals for the United 
States, and it's introduction into the 
Court for the commonwealth^ the cafe 
of Le Caux v. Ederiy as reported by Dau-- 
glafs, with lord Mansfield's diileitatiori' 
on admiralty jurifdi£iion fubjo!ned,made 
their firft appearance amonga us, and 
furnilhed new ideas refpefling the court 
of admiralty, llien, for the firft time^^ 
did the diftin6lion occur, between the 
prize court and the injtance court of ad^ 
miralty. Poflefled of this idea, the judges 
of appeal for the ftate looked at the pro- 
ceedings which the court of admiralty 
had adopted in the cafe before them,^ 
and found they had been in ptrpmami 
by attachment, to anfwer for damages 
arifing from a tort committed at fea. 
This, it was obferved, was never the 
praftice in the prize court, which always 
proceeded in rem, by proclainafeidn and 

monition. 
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ioonitidn^ ivliether the. property t)e, 4rt 
faft^ in the pofleffibn of thie CQurt of not* 
r^Ai^ fo it was in the cafe of the King 
V, Broom, Ca/rth. 598, by prodamatioiEi afe 
the Royal Exchange^ although the pfize 
taken had been previoufly fold at Bar^ 
baidoeSf And, for this error of fprm in 
the , admindty^ Talbot's cafe , was confix 
demdas belonging to the injtance courts 
Xhe judges of appeal confidered them^ 
felyes as an inftancc court of appeals, an4 
|p proceeded to the definitive decree. 
: Had the court of admiralty, when, 
Talbot's caufe firft .made its appearance 
there, been poflefled of the light which 
bath been fince thrown upon this fub^ 
jeft, it is more than probable that the 
procefs would have been conduced o-* 
therwife than it was. It Ihould be ob-^ 
ferved,' however, that an exclufive jurif- 
didJQn cannot be fubverted by an erro-^ 
neous procefs. 

How far the confideration^ that if the 
court of appeals for the commonwealth 
ihould rejeft Talbot's caufe (as the court 
for the United States had done), the ap,^ 

pellants 
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pelkntSiivould have liad jqo other rc« 
iburce, and fp been deprived of the be* 
nefit of an appeal^ might have qpei^atcd 
to indade the judges to take that caiufe 
within their* Cognizance as an iriftance 
cowigt^ I will not ptefume to jfey< fliit 
the peculifu: drcumftances of the cafe 
ought, to be tcmembefed ; and I have 
mentioned them on this occafion^ from a 
fenle of the duty I owe to the jiirifdi^ir 
on entrufted to my care. * 

{;coM£ now to cionfidet the origin of 
the caufe befoite the courts andwhethei' 
it is^ or is not^ neceflarily diependent on^ 
and confequential to, the c&fe;of Sika> 
Talbot. ^^ • . , . 

It has been faid, that this fuit is deriv*^ 
ed from three circumftances, viz. the 
oontradi by which Angus was itiade cap- 
tain of the Hibernia — the wrongful taki- 
ing at fea-^and the damages the lib^l- 
lanls have been obliged to pay, in con-*; 
fcquence of this ccwitraQ: and wrongful 
taking. And it has been urged, that 
as. two of thefe circumftances, viz, the 
contract and the payment of damagesr^ 

:« M happened 



( 86 ) 

happened on the land, the common Jtaw^ 
by the fecdnd general rule^ hath the cit* 
cliifive jurifdiftion* 4 

It appears td me^iiowever, that own-^ 
ers are anfwerabfe for tprts done by the 
captains they employ, und^r a general 
principle of the maritime lawi and not 
by virtue of any Ipecial contraft. No 
fuch refponfibility can be deduced from 
any articles or iailing xJrders given to 
captains of veffelsi The contraft may 
be the ground of an a6lion of damages 
for a breach of orders tfefpefting the par-* 
ticular interefts of thfe owners ; but, in 
€ald& of • tort, the owners are anfwerable 
by a general law. The libellants have 
been obliged to pay the damages in Tal- 
botfs cafe, not becaufe they employed* 
Angus, but becaufe they were owners of 
the brigs. 

Neither can I confider the payment 
of monies, according to the decree in fa- 
vour of Silis Talbot, as the origin of thc- 
prefent fuit. We fhould not ftop fliort 
in the train of caufes. In fuch a train^ 
every circiimftance is the eflFeft ofiliie 
- preceding 



( 87 ). 

preceding and thexaufeof the fubfc- 
quent link- > No decree would have paft, 
ho damag^es have* been paid, wot w^ 
the preftnt fuit have been inftitu«ed, but 
•for ifae original wrong done hS^z. To 
ihk ivtong, thiereftxre, we mufl: have re- 
coiiarfe^ ibi! the foiirqeof the prcfeht ac^ 

.tion.- :'; ]:- .• ■ . '.; ^/: ; ^ . « • 

. 5SoM£ i^ns have been takea to apply 
,die Cafe iofranfom bilk, charter parties, 
and pQltoies of infurance, all ftieabk at 
ccmimon law, to theprefent fuit— A ran^ 
fombill ftippofesadiveftureofpi*operty 
by the rights of war, and the bill is a pro- 
miflbry note for a certain fum,:in conli- 
deration of the viftdaf's relinquifliing his 
right of conqueft, arid r^ft^ring the! pror 
perty. In a fuit, therefore, on a ranfom 
bill, the queftion of prize or im prize can 
only com^ in incidentally, to Jhiew whe- 
iher th^ere was a value received or not. 
Jor, if the taking ww Wirongfiil, the pro- 
petty never di^xfted, and, of courfe, the 
prdmiflbry bill was, given without confi- 
deration. — Charter parties, and ^pplicies 

qf infyrance, are written contntfla,' tx&r 
, cuted 



1 
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cuted oA» land, reipdfting certain fpe- 
cific conCingencieg* . It is altc^ethtt im-* 
material where thefe t:c»tihgenck^ ihaH 
Jiappeovv.The init is founded in the 
bindiog: force of the .cootra^^ ^and thb 
co(ntinge))cies are cmly incidental ciiv 
cjumaihihces^ ibe wing that the foircec^die 
<:ontra6i: is to take place and operate^ 
But.thefe^are not parallel to the cafe be^ 
fore tSo^c Court, . wheitsin the li&ellsukfe 
coipplaiiv of damages* they have - fixi^ain- 
ed> . ih-eohfe(jueiK!e;df a toft ^cotfitnitf^d 
i^t fe^, by the captain they h^id ^haployed^ 
Whbn: the cafe of Silas T^bot came 
firfl: before this court, the libel was filed in 
the paiQe ^f Silas Tatbot quitdMj againft 
die. brags. Achilles^ Pwty and Hibeiiiia, 
and agaiuft certain peHbhs; in the faid 
libel naiiied, as pwners and ca^Aainsi of 
theof?id brigs, All thcfe perfons (er- 
cept tsKO^ if I rightly reniember) appear- 
ed cither' in perfon cw by proxy ^ and en^ 
te^ed into flipukticn^, acCdrdiKg to th$ 
T^^Bite oi the court In thb fepm the 
fait proceeded thit)ugh t)ie admiitilty- 
tiurQU^ idie court pf app^sil^ The 
■■> queilion 



J 
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iqiicftion was genml in' both coutte, '^ik 
Whether there had been a wronjgidbne^ 
and if lb, < Whether die' parties 'wIiq had 
jippeared' as rtipotidebtk to t)ie libel, 
were anftrerable fes* the damagb, and to 
!Whkt' atii(»ui>t ?' Aiid,- jSbally, the. deeiee 
'Wis alfi> geijetsif tl^at- the a^llktits 
fiioiild pay to the appellee ceMih «Qd><- 
i^es, in'KcoiKipehcd^ of i^e injury iuftain- 
€!^ Btit'hoW jfar a»y |:Kiiticular a^mn, 
Of the «wllfer& oif - arty 'i particukf veifel, 
tni^-M^^ juftifi^^thf^mfelvei by a fe^ 
parat^ d<*feneei Wlijs never the fdbjt!^ of 
enqtiiry-^hb' fuch fptcilic juftifl<ktiOrt 
having' htf*A profeed ' in eithei* cdurt* 
Arid v^hethSr it iifor is hot iio# too Utt 
to make difcrimination, may h€ the fub* ,. 
jeft of* future difcuflion : but i mfefttion ^ 
this to fhew, that tht prefent libel th^ni^ 
feftly rifcs out of Talbot's CAf^, aftd that 
its pur fuit will unavoidably force us up 
to the wrongful taking as f^ii^,' l^v the 
origin of the prefent fuit. 

Since, then, I cannot but confider the 
cafe of Silas Talbot as properly belong- 
ing to \ht prize cotart of admiralty, and 

that 
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j|})M: the^refent^ fcuiJ originates fram, and 
isr aifupplemeotAiy part of, that tnmfac- 
tio6r I cannot (atpordin^ .to the firft 
j^iihtipte ftated) Wt oycrrulCvtHe psefent 
plefe: t0 the jarii<^£HQa of this court. . 
s l*<^«i4Uflfi:wiEh.tbi9pbfeJ!Matoani that 
tQ^f>leas of thi$ lUnd> where tjigilaw is 
4imWxd, die kai^ing of the-coiAt wilji 
^/iSk fevcRir of its ojwrn jurifdi^bbn. Not 
fnwn i*,defire of efctf^inf the,?idaiira|ty 
.Cognizance, butr for this important icoar 
fidoration,. That if the decifioix in: favour 
of thfi jitrifdidlictn fhould be erroneoiis^ 
the doors of the-Qosnmon law are open 
£i>r.redref$, and a prohibition may be c^- 
gained i but there ii^ nq remedy for the 
erroneous excluQmi of pstrties who ap-* 
ply for the procefs of the admiralty, the 
benefit of the laws by which it is governr 
edj^md the funimary jufti^e it aff9r4s, 

'' ' 

. May 2, 1785. 
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DEAN, & OTHERS,; 

againji - '^ 

John Angus, 
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JUDGEMENT ON THE MERITS. 

* X ME bill filed in this caufe ftates. 
That John Angus, being commander pf 
tlie brig Hibernia, belonging to Jpfeph 
Dean and others, did, on a certaiii day^ 
without any licence, order^. or authcH'ity, 
from his owners, and without any pro* 
bable caufe of capture, with a yipw to, 
his own private intereft and emolument, 
combine and confederate with certain, 
malefadors, and did purfue iiid take th?. 
brigantine Betfey, then in the poflefliQii 

. . • :^ .. . • • of 
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of Silas Talbot, commander of the flodp 
Afgo, as lawful prize and booty of wan 
And that the faid John Angus, not being 
igttorant of the Jiremifes afSfefaid,' but 
Weil knowing the fame, and' intending to 
deprive the faid Silas Talbot of his prize, 
and to defraud and injure, as much as 
in him lay, Ijis oxvncrs, ^her lilbeUants in 
this caufe, did caufe the brigantme Bet- 
fey to be fent to places unknown, &c* 
whereby flie was loft, &c. The bill then 
goes onto ftat^. That, for this tfatife; the 
faid Silas Talbot did afterwards file his 
bill iix this court againft thie faid Jdhn 
Angus, and againll his own<er's,* the iSre- 
fent , li]>e'llantsi' arid alfd algairift ixftsdn 
Other pefions, in the faid: bill named, for' 
the wrong and injury done,^ arid did, by 
the fehtenc^ and decree of this court, re- 
cover againft them the fumpf jri2,7oo>5 
damages, with cofts of fiiif. .Whei'eup- 
On, an appeal was entered to the iibnor- 
a*ble the High Court of Errors and Ap^ 
p^als of this commonwealth/ in the pro- 
f^cutioii and final iffue whereof the faid' 
Silas Talbot did recover againft the ap- 
pellants 
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^ttaflte the futti df if 11,141 ^5-4, d^ 

which fum the libellanti iu this caiife 
were cbWip^led, and did a6liially pay 
thfe funi cdT j£ 4000 ; and, alfo, that they 
had expefifdfid the further fum of £456 
ih deleadi^g themfel ves againfl the bill 
of tW fdd Silas Talbot, and in tiirofecut< 
iftg4:heit*faid appeal; Whereupon, they* 
iftiW ptAy jiidgment againfl: the faid Johril 
Aiigu$, foF reparation of the damage and 
lofe tfi^^riiave fd fuftained; 

I HAVE foiind it ncceffary tO the de- 
t^rminatioli of the prefent queftioii^ td 
cbnfidei^ it under the three following 

^inteiof vfew, vi*. ' 

■ ift. Ho>W far* the ciiiki hoW beifofei 

* 

the court; tnay be confidercd as connec- 
ted with, or determined by^ the decree 
ih the cafe erf Silas Talbot. 

2d. Undbr what cifcumftandes^ dwri- 
ets of VeQels ought to recover againft the! 
captains they employ, for damages fulT- 
fi^i'ed in coofequenee of their - nufcon- 
du6^. Arid/ 

• gd^ 1:*HE fpecifid arcumftancesi of the , 
prefent cafe, as they Hand on thfi tefti- , 

" u liioiiy s 



mony. y or, what\isr <;aUe4 tke;iQ?rits pf 
the caufe. r- • : . ,, .,< 

As to the firft point — IcifiS^e fif> co;a- 
ne6li6n between th^s ;Caufe yji^ |he cafe 
of Silas Talbpt, further than ithisi. that a$ 
it originates fronj . i;he . fame t^j^^^ion^ 
to wit, . a taking a prdze on, theihi^h feas^ 
the jurifdidion is thereby i40te^^aBinedi 
In all other refpe6ls, .the two ca^fes pr^ 
ceed on diflFerent principles. The p^i^tiSt 
in view in Talbot's cafe wjg^fjJ— ^Qiy fai; 
owners of veffels were anftvejjibl? for 
torts committed by the c^p|;^n9 thf^/iC^iii^ 
ploy \ and whether the taking in ^uefti-, 
on was, in faft, fuch a tort, as; (hfey ought, 
to be anfwerable for;; The;,obj&^ in 
the prefent cafe ; are — if nder, what cir- 
cumftances, Ownjers ipaiy recover ajg^uijife 
their captains ; afid whether An^s . wa5. 
or was not particeps criminis^ with the 
wrong^doers in Talbot's cafe. The com-; 
plexion of the twp.caufes being thus ma* 
nifeftly different, i% cannot»> with any 
reafon, be admitted, that the teftimony. 
or decree founded thereupon, in the 
former, Ihould be conclufive in the, pre-, 

fent 
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4- 

fent cafe. The decree in Talbot's cafe 
was againft certain perfons who, by fti- 
pulation, had made theinfelves refponfi* 

ble for the iffue of that fuit. It is npt in- 

, . ... , 

cbnfiilent with the record of that decree, 
for captain AhguSi who was not one of 
thofe ftipulants, and who was no party to 
that fuit, to come in now, and make his 
fpecific defence, when perfonally called 
upon to anfwer, and fhew that he was 
not oYie of the wrong-doers againfiwhom 
that decree was obtained. 

On the fecond point, viz. Under what 
circuraftances owners of veffels ought to 
recover againft the captains they em- 
ploy, for damages fuflFered in confe- 
qtterice of their mifconduft — It is confo- 
naht with reafon and authority, that cap- 
tains are not anfwerable for loffes ariling 
Jfrorii unavoidable accidents, mere errors 
of judgment, or failure of fuccefs after 
having exercifed all reafonable diligence 
aiad difci^tion. It would be very difS- 
cult, and is at prefent unneceffary, to 
delineate the particular circumftanees, 
and kinds of mifconduft, which fhould 

render 
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render a captain rcfppnfible^to his own» 
ers. Every cafe; that occur*,, iqni^fl;/ he 
judged of by its own peculiar ciircum^ 
fiances. The prefept liljel ftattes, , *^ Tha^f 
^* John Angus did, without any inithoriT 

ty from his owners, combine with cer-f 

tain nialefaQ:ors, and, withQut proba- 
^* blecaufe of capture, take the brig Bet- 
[[ fey^ then in the pofTeflipn of Silas Tal^ 
^\ bot, as prize ^nd bpoty of ^^r. And 
^^ that he did this, not ignprantly ^ iwt 
^' well knowing the circuinftanceSi an4 
V* with a view to injure thc^ faid Silas 
'^ Talbot, and alfo his owners, as much 
** as in hini lay/* If thefe charges are 
fupported by the teftimbny now befi^re 
the court, there c^n be ho doubt ]bvt 
that he ought tp be ^nfwerabl? to hi^ 
owners for whatever they have fitffere4 
in cpnfequence of this tr.anfaftipn.~- 

And this leads to the third point, Vi^:* 
The confideration of the fpeciiic circHm-: 
ftancesr of th^ cafe, as exhibite4 by the 
teftimony ; or, the merits of the c;i|ule» 

The fafts, fp far as they refpf6i obtain 

' Angus^ 



iM«»Jis» .appear to >e m .fiiWt*?»iPe ft9 {^l-j 
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, . ANGUS; feilefj Qij *! |ra4ingf ypyt^ :to 
XcperiffCi in^Ije a^npc^ ictter 0f n^^^^ue 
^rig Hil)ernia, in comply wi$h the brigs 

Patty and AqhiBes, alio letters of jiiarquii, 
»dA b0iiiul tp fofpe pQrtSiin Eiiropcj; uft^ 
jier the .c0ipBianiis:Qf <:9ptains Prole aijd 
Tbomfpn. . Angi^ •ba'd received jorritten: 
iiiilTU^tiojasirom his awners (ihe prefent 
libelants) to keep icoinpaiiy with the 
two brigs £) long as he Ibould think it 
prudent, ;aiQd had their, approbitkni to 
icri|ife with them on the^oaft for two pi" 
three wetks,; if they. Oioiild fo agree., At 
j^eedy liland, in the P.elaware, a confuU 
tationlwMhad between the three, dtp-^ 
tfliaSi and JPtjo^ was "appointed tommo^ 
dore. . .Two or three days after they had 
got pRtto fea> they difcoyered a brigand 
a.floQp at a diftanpeu . Prole gave orders 
to chafe, which was: dcHie — ^Prole and 
Thomfen* under Britifli colours, came 
liip widi and took the bcig ; but the Hi-- 
be^nia, being a.duU failor, was left lour 

or 
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or fite Miles afterfi. When flie cariie up, 
however, captain Angus enquired- what 
tj^e captured veflel was, and was inform^ 
ed by Frole or Tlfomfon,' t&af flie was 
a good prize, bound from Montferrat to 
New Vbrk. To which Angus repliedi 
that jf the brig was prize, the iloop 
(ihenin fight) muft be fo too, and afked 
v^hy one of their faft failing brigs did 
not purfue her. To which it was an- 
fwered, that they, did not chufe to leave 
the^ prize till they faw her w^U manned,^ 
and ordered him to^ chafe the floopi 
which • he accordingly did for two or 
three feagues ; but finding he could not 
come up with her, he haul'd his wind, 
and beat up again for the other- brigs, 
but did not reach them till juft before 
dark. Prole then fent a boat to Angus, 
demanding two of his hands to help mail 
the prize, forwarding, at the- fame time; 
a paper for Angus to fign ; which ap- 
pears to have been orders drawn up by 
Prole, and figned by hitn and Thomfon) 
for the prize mailer they had iput on 
board the captured brig. Angus^ hafti<«^ 

ly 
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iy figged rtibii^ paptB on thevhmfM^^U, 
«jid, fe^i the. tW0 *BftEh.iteqjiiji«d,; : Th'? 
,wind (theil t blowjflg ^eyy ;fr!eihi;:thesfw 
rjtujnijig highi and the wg^ <onwH^g Prt* 
4h? foi^frb^gs fepjp-^ledj; and.fa,#:je»ch 

ptber.noiPMH^... .j -■.; -.-. ;"/- -'.o--!/- •■ 

r . , _ * • . 

\ ■ t * ' I ' . . • • i • ! 1 

. .F^QM> this detailjilfe.'ft'jmaisfifoflt thai 

Angus.had. DO opportujahy of iacii]tuiiti)g 

in&rnaJ^ion ofth^fe^ijjiaiijiftaiwjejl wliich 

wcjfe . th|e ygrpund. :pf , jtffl'ndeiftnJriikMi i a- 

gaiftft^Hft rfcifpond^ntt iftitihe Mt^fj^ilas 

Talbot. The affiiraqCpr <jf p^olf^Mithe 

cpmmQdpre, tbat tl]j5 Iftetfey wgt&ogeod 

pyizeiJ wasy iij' the th^^n.fituatiojoi K>f. af- 

fairjs^ :fHfl&cient to; jcpnviiice AijgU9 Jthat 

there mwft have l^jeen, at leaft^ problible 

C£iufet]^rjc$ipture;>and i€ the.eaferpriie. 

h^d tteea a. fuceefsftil dne, whichhe had 

no ; fubftimtial reafon to : doiibt> Angus 

would I hot hia ve been- 1] uftifiabie Im ne- : 

gle^^ong! any thing, ! on his ]part, to fedure 

to his .owners a ftiisirelofi the ibooty taken^ 

or (to ^aJid^ thereto by '.endeavouring to 

take the floop alfo. ' : . • . , ' 

The Qoly ckcumftaiKe- which ha a 

direft 
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pflzm thattfer* pm J»ri board the Betfey* 
dii^c^hgt^lniiii » ^f'.k^p to tlia, fouth- 

« -namt; fetr feafe ^jf -^ling itt <\f fth the 
•' Argo.*'— There are two 'ways k» which 
this may, very naturally, be accounted 
iot4 i)cd3aarr:pfiwhi{;h:a^ M' tihe ieaft 
poitft!a|b&eid byicbei ite|limony/ vis; that 
tit)Atr}smvyi\tBi^-i^Ca3doni the boat 
i««ul^>(d4Dikfide,^'the'fea tough, and 
m^Ui^^imhg 6ii>^ h«-fign^ chefe' brderl 
wtthoftvt'ireadiiigthein, ^ving confidence 
JH'^oi^ •t«rbb 'had dtawtl' theM up and 
%iM ^hte hlifi }• br, thjat; according td 
his fii^<;0nclu8itkl, if the brig wad prize^ 
the floop ixiiuft b<^ fo tool he ftiU tohceiv-* 
ed thes Argo tb be 'an: enemy j and there^ 
fore to be avoided by the prize inafter. 

Bof , Wiihoiit (having reooUile to Tu)-<^ 
mifcs^il'im<ibafly of opinion, that the 
HbebS Dttfupported by the teftimohy'; 
thacis, t^re is itat fufficioit proof, that 
the refpondent i*. did'^l^^y ^uod knOw^ 
" ingly, and without probable - caufe b£ 
" captard^! joia with; others in taking 

. : ** from 
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** frdm Silas Talbot his prize and booty 
" of war." 

' It is manifeft, indeed^ from the re^ 
cords of the Court of Appeals^ that the 
libellants have fuffered confiderable da- 
magei in corifequence of this tranfaftion 
at fea. But, as they had embarfced them-, 
ftlves in a fuit with real wrong-ddei's, 
. and fujBFered judgment to go againft them 
on general principlesi' without attempt- 
ing a feparate defence/ this is no reafon 
why Angus fliould not now bring for- 
ward that fpecific teftimony, with regard 
to his own conduft, as may exculpate , 
him from the charges laid in theprefent 
libel. t 

^ Some ftrefs has been laid on a paflage 
in the depofition of W— = — D— ^, exhi- 
bited in Talbot's caufe^ tending to prove 
that Angus was not fo ignorant of the 
circumftances refpefting the Betfey and 
Argo, as he pretends. The.paflage is in 
thefe words- ^ Afterwards captains Prole, 
Angus and Thomfon, in the pre fence 
of this deponent^ confulted what they 
fliould do with the brig Betfey, and 

o ^^ being 
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"being of opinion/' &c. Whatever 
weight this depofition might hive had iti 
Talbot's fuit^ it is iiiadmiflible in tiie pre- 
fent ; but 1 would obferve; that thi» cir- 
curaftance is not fuppbrted by any bfcfter 
teftimony on the records of tlris court ; 
on the contrary, from the general hrftbry 
of the tranfaftion, there feems to have 
been no period of time iii which Angus 
could have left his veffel, or the other 
captains have been on board the Hiber- 
nia, to hold this confultation. D ■ ■ ** 
muft, therefore, have been iniftaken^ 
^ Indeed, this is not the only circumflarice 
in which he is fingular^i For, juft be- 
fore, he fays — " The brigs Achilles and 
" Hibernia dndeavourcd to (peak her 
" (meaning the Argo), but could not 
come up with het. And upon the faid 
Church's faying, that captain Talbot 
was not a man that would run away 
" from one of them, if they would not 
'^ both chafe, the brig Achilles then chaf- 
'' ed alone,'' <&c. 

Now, the whole current of teftimony 
agrees in this, that it was the Hibernia, 

and 
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and not the AcMUes, that chafed the 
Arg6. -Andi as I iveipembcr, in fome lla- 
\ge9 of ^ailbot's fuk, it was urged as a 
^ireiimftance of aggravation againft the 
owncjrs of the Hibernia, that thieir Cap- 
tain was employed ^n driving o^ the 
Argo, whilft his confederates were plun- 
dering her prize. 

Thefe obfervations on D 's depo- 

iition do not direSly afFeft the prefent 
queftion ; but I mention them becaufe, 
if I could find any fubflantial ground to 
believe that Angus was indeed particeps 
criminis with Prole and Thomfon, or 
that he knew, or had any opportunity 
of knowing, the circumftances which 
ihould have prohibited them from mak- 
ing that unfortunate capture, I (hould 
not be fo clear, as I now am, in ad- 
judging, .' ' t 

That the bill iij this caufe be dif- 
mifs^d, and that the libellants pay the 
cofts of fuit< 



WHEREUPON 
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WHEREUPON the libelldnts appeal- 
ed; and, after long argument, the Court 
adjudged, in June, 1785, that John Angus 
Jhould pay to the libellants j£'.948 • 15 - 10, 
viith inter ejl thereon from the twentyfectmd 
day of January^ '^I^S^ 
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Exhibits in the caufe Silas 

9 » 

Talbot againft the Ownefs of 
the brigs Achilles, Patty and 

Hibemia. 



r7 ■■! "iMiMfciO^— <aiOi 



Depqfition of Isaac CHUiiciH. 



i 



SAAC CHURCH, a witnefs produced, fworn and 
eicamined in this caufe, on the part of the libellant, de* 
pofeth and faith, That he was on board the floop Aigo, 
commanded by the libellant in the above caufe, in the be« 
ginning of September, anno Domini I779» a veflel in the 
fervice of the United States — ^That early in the morning 
they faw a fail, and gave chace, and about eleven o'clock 
came up with and engaged her, and after a ihort time (he 
furrender'd, which proved to be the brig Betfey, frpm St* 
Kitts bound to New York, a letter of marque, carrying 
eight guns — ^That deponent was ordered on board, and 
directed to proceed to New London — ^That the captain's 
name was Leech, and the cargo confifted of about two 
hundred and fourteen puncheons of rum^»*^That about two 
o'clock the fame day [and not before] they faw three fail 
to windwaidi with the wind to the weftward, and by their 
courfe and fail found they were in purfuit — That they ran 
away all mght, and in the morning faw three fail to wind^ 
ward, which he believes were the fame veflels they had fecn 

the 



( io8 ) 

the day before— -That they k<^t company (till with thd 
Atgb, and about nine o'clock they came ufi with Britiih co-^ 
lours flying, and captain Talbot feeing them coming up, 
and finding it'impraflicable to efcape with his prize, gave 
them orders t,o dothe beft they could for thenoielves^ and 
aix>ut the middle bftthe day the three veflels came bpi and 
fired under Britifli colours ; at the fecond fire, they -hauled 
down their colours, which were Britlfli reverfed,* according 
to the cuftom of prizes, when they boarded them, and took 
charge of the veflel — ^That the three veflek above men- 
tion^ were, the brig Patty, capt. Prole, the brig Hiberaia, 
capt. Angus, and another brig commanded by capt. Thorn- 
fon, all from Philadelphia ; the firft and laft bound for 
Spain, and the other, as he underftood, 4ft&^eneriSe-^ 
That captain D — — , who was a paflcngcr mi board capt.- 
Prole, was fent, at the {^articular requeft of the deponent, 
dn board the Betfey, to prevent the plurideriiig which cipt. 
Prole's men were committing — ^That every man belong- 
ing to the Argo was taken out, and fhe was niann'd by 
their own men, except one of the Argo's; who was fent 
back again, after a ftri£l examination — ^That wheh depo- 
nent was fetit on board the Patty, he faw a boatfwain and 
a failmaker^ Whom he knew, and who were taken by the 
Argo about ten days before oiit of a veflel from London, 
and fent prifoiiers to Philadelphia — ^That deponent, in con- 
verfation with capt. D — ^, told him he was fure they 
were Britifli becaufe of the boatfwaln and failmaker afore- 
faid being there (*who, the deponent faid, he thought had 
efcaped from theii* guard to get to New York) and D 
faid they were not, but were {hipped at Philadelphia, being 
prifoners there, and taken out of the jail— 'That, finding it 

impoflible 

* Tbis parentheiis ii intierllaed. 
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impa/fible to regain the prize, they all ehter'd oh board 
capt. Prole, and proceeded on the voyage with him — ^That 
at the time they were purfued, they were within about 
forty-eight hours fail of New London, as the weather 
then was. — Deponent fays, he is not interefted in the 
event of this caufe, for that he himfelf was not originally 
fhipped on board of the Argo, but had been retaken out of 
a veflel bound to New York, about a fortnight before, 
and kept on board by captain Talbot, who Was an ac- 
quaintance, and promifed to carry him home. 

ISAAC CHURCH. 
Sworn to Jan. the ooth, 1783. 
before Fran. HopKinson. 

Memorandum. The words [and not before] in- 
terlined in the fifteenth line were inferted at the requeft of 
the above Ifaac Church, and fworn to, before 

Fran. Hopkinson. 
Jan. 22, 1783* 
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Depofition of George West* 



EORGEWEST, a witnefs produced on the 
part of the libellantsin the above caufe, depofethand faith. 
That he failed from New London, in the ftate of Con- 
ne£Ucut, on rhe twelfth day of Auguft, in the year of our 
Lord one thoufand feven hundred and feventy-ninc, on 
board the floop Argo» commanded by Silas Talbot, and 
belonging to the United States of America, bound on a 
cruife againft the enemies of the faid Rates — ^That on the 
fixth day of September, in the year aforefaid, being at fea, 

P they 
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they captured a brigantine called the fietfey, under Britiih 
colours, and bound from the Ifland of Montferrat to the ci- 
ty of New- York, then in the pofleffion of the enemies of 
the United States ; the faid brigantine being, at the time 
of the faid capture, under the command of John Rudely a 
fubjeft of the king of Great Brirain, armed with eight 
guns, manned with fourteen men, and loaded with 214 
puncheons of rum, and feveral tierces, he thinks about 
ten — rThat the deponent was appointed prize-mafter, and 
put on board the faid brigantine with eleven men, and 
ordered to carry her to New London — ^That the deponent 
proceeded on his voyage, purfuant to his faid orders, until 
the next day, being the feventh of the faid month of Sep- 
tember i being then in the latitude of 39 ^ 4' north, and lon- 
gitude 71 o 24' weft, he faw three brigantines under Britiih 
colours, who gave him chafe, and came up with him — ^That 
one of them fired oa him, upon which he ftruck — ^That 
they proved all to be frojn the port of Philadelphia, the 
one which fired named the Patty, and commanded by 
John Prole, who examined the deponent, and was in- 
formed by him that the veflel which he commanded was 

a prize to the floop Argo, then in fight ^That captain 

Prole examined the papers on board the Betfey, and, find- 
ing no copy of the Argo's commiflion, made prize of her, 
altho' the deponent produced his written orders from his 
captain — ^That captain Prole ordered the deponent, and 
the. eleven men with him, on board his own veflel, and 
took from the Betfey two fix-pounders, and a quantity of 
the powder and ball, and put a prize matter atid fomc 
men of his own on board her — That captain Prole car- 
ried the deponent to Spain — ^That the deponent cannot 
tell whether either- of the three brigantines aforefaid were 
in fight at the time of the capture of the Betfey by the Ar- 
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go — That at the time of the feizure of the fard prize by 
captain Prole, (he had the Britilh colours flying with the 
Union downwards — That this deponent is not mediately 
or immediately intcrefted in the event of this caufe — And 
further this deponent faith not. 

GEORGE WEST. 

* « 

Sworn to this 4th of April, 1783, 
before 

Fran. Hopkinson, 
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Depojition of Joseph Peck, 



c 



'APTAIN Joseph Peck, of Providence, in \\\t 
ftate of Rhode Ifland, a witncfs produced, fworn and 
examined on the part of the libellant in this caufe, depo- 
feth and faith — That the price of Jamaica fpirits in the 
town of Providence aforefaid, in Oftober, 1779, was 
two dollars hard money the gallon ; and that the depo- 
nent, about that time, gave two dollars in filver per gal- 
lon iox Jamaica fpirits in Providence, which was as cheap 
as he believes he could buy it for — That the quantity this 
deponent bought was ten gallons, and no more — ^That 
deponent does not know what was the price of Jamaica 
fpirits after the month of Odober aforefaid. 

I JOSEPH PECK. 
Sworn to this 21ft of June, 1783, 
before 

FSIAN. HOPKINSON. 



w^ 
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W- — D ^'s Depofiion. 



W. 



D y of the city of Philadelphia, merr 

chant, being duly fworn as a witnefs in this caufe^ on the 
part of the refpondents, depofeth and faith — That on or 
about the iirfl: day of September, in the year 17791 as a 
paflenger, he failed from Philadelphia on board the bri- 
gantine Patty, commanded by Jojip Prole, bound on a 
voyage to Cadiz — ^That they failed from the Capes of 
Delaware the fixth of the fame month of September, at 
two o'clock pod meridiem^ in company* with the brigan- 
tine Achilles, commanded by captain George Thomfon, 
and the Hibernia, commanded by captain Johp Angus — 
That about ^eh o' clock ante meridiem, on Monday naorn- 
ing of the fame day, the faid three brigantines, the Patty, 
the Achilles and Hiberniai all being within hade of each 
other, and becalmed, this deponent heard a firing of can- 
non, and being on the quarter deck of the bi^ig Patty, he 
looked towards the place from whence the report came, 
«^nd faw a thick fmoke^ which being imtnediately difper- 
fed, this deponent faw two fail very diftin£Hy, otte of 
which afterwards proved to be the brigantine Betfey, and 
$he other, as the deponent was informed by George Weft 
and Ifaac Church, was the floop Argo — Th^t when 
this deponent firft faw the brig Betfey and floop Argo, the 
Petfey was with a light breeze, (landing towards the three 
brigs Patty, Achilles and Hibernia— That from the time 
this deponent h^rd the firing, and faw the Betfey and 
(loop Argo, it was more than one hour before the firing 
ceafed, during all which time the brig Betfey was tending 
towards the Patty. Achilles and Hibernia. After the fir- 
ing ceafed this deponcpt faw the floop run clofe to the 

brig 
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brig Bet fey, and then they both failed away from the brigs 
Patty, Achilles and Hibernia, . but did not get out of fight 
of them until the evenings and that then the wind fpring- 
ing up, the PattVy Hibernia and Achilles chafed the brig 
Betfey and floop — ^That aboyt day break the next morn- 
ing, this deponent, from on board the Patty, difcovered 
two fail, which afterwards proved to be the brig Betf<^ 
and floop which they had chafed the night before, thefloqp 
being ahead of the Betfey ; the Patty was the firft of the 
three brigs that came up with the Betfey, and fired a gun 
at her, the brig Betfey then having an Englifh jack flying, 
which (he (Iruck, but he cannot fay whether or not it was 
reverfed : when the brig Patty fired (at the brig Betfey) (he 
had an Engli(h jack at her fore-top-maft head — ^That a 
boat from the Achilles was the 'firft that went on board 
the brig Betfey— *That this deponent, at the requeft* of 
captain Prole, went on board the brig Betfey, together 
with other perfoHs^/rom the Patty, to examine and make 
report, who and what the brig Betfey was — ^That before 
the deponent went on board the brig Betfey, (he was haled 
by the brig Patty, and the people on board the Betfey 
anfwered, (he was from Montferrat. When on board 
the brig Betfey, the deponent faw George Weft, who 
called himfelf prize mafter, Ifaac Church, and others, to 
the exa£t number of names mentioned in the £ngli(h pa^ 
pers found on board the Betfey, which fpecified the maf- 
ter and number of men belonging to the Bet(cy. The faid 
George Weft then faid, that he was prize mafter of the 
brig Betfey ; and the faid George Weft and Ifaac Church 
both faid» that (he was a prize to the floop Argo, com- 
manded by captain Talbot, who had taken the faid brig 
Betfey three days before, and that they were going to a port 
in New England, which this deponent does not iccoWcSt 

—The 
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—The deponent and others from the ferig Patty did not 
believe what Church an4 Weft told them ; they afked 
Weft and others on board the Betfey, if they had a copy of 
captain Talbot's commiffion, they anfwered the deponent 
that they had. not : nor did George Weft, or any other 
perfon, produce or (hew any writing (at that time) from 
captain Talbot, or any other, calling the brig Betfey a 
prize, or giving any direflions concerning her — ^That 
deponent opened the folds of the main fair of the Betfey, 
and faw a fliot-hole in it frefti, very black, and which 
fmelt ftrong of powder — ^That he fliewed it to the faid Ifaac 
Church, and obferved to him, that it proved that the brig 
Betfey was not taken three days before, at the fame time 
telling Church that there had been a rain within that time, 
which would have altered the appearance of the fliot-hole 
— That the (aid Ifaac Church, notwithftanding, ftill af- 
ferted that the Betfey had been taken three days before. 
Whilft this deponent was on board the brig Betfey, the 
(loop was ahead failing from her, and upon the faid Ifaac 
Church faying that the floop was the Argo that had taken 
the brig Betfey, the brigs Achilles and Hibernia endea- 
voured to fpeak her, bot could not come up with her ; 
and upon the faid Church's faying, that captain Talbot 
was not a man that would run away from one of them, if 
they would not both chafe, the brig Achilles then chafed 
alone, but could pot get up with the floop, (he going be- 
fore the wind. Upon which, the deponent deftred the faid 
Ifaac Church to make a fignal to the floop that they were 
friends, and that the floop (hould come to, but he an- 
fwered that he had no fignal to make — ^That afterwards 
captain Prole, Angus and Thomfon, in the prefence of 
this deponent, confulted what they (hould do with the 
brig Betfey, and being of opinion that the faid George 

Weft 
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Weft and Ifaac Church had not told them the truth, and 
concluding, from all circumftanccs, either that the brig 
Bet(ey was a Britifli veffel bound for New York from the 
Mand of Montferrat, as the cuftom houfe papers on board 
her mentioned, or elfe that flie was the fame brig that they 
had feen engaged with the floop the day before, and as the 
faid brigs the Achilles, Patty, and Hibernia were arm- 
ed, prefcnt, and in fight of the floop and brigantine Bet- 
fey during their engagement and when the brig Betfey 
ftruck, th<^, the faid captains Prole, Angus and Thomfon, 
were of opinion, that the officers and feamen on board 
the brigantines Achilles, Patty and Hibernia, were entitled 
to fliares in the prize brig Betfey. Thereupon, the faid 
captains Prole, Angus and Thomfon, put a prize mailer, 
of the name of M*Ncal, and feveral feamen from each of 
the brigs Hibernia, Patty and Achilles, on board the brig 
Betfey, with orders to fail for the port of Philadelphia ; and 
the faid George Weft and Ifaac Church were ordered and 
came on board of the brig Patty, and went in her to Ca- 
diz — ^That afterwards, on their paflage to Cadiz, this de* 
ponent, captain Prole, Mr. John Groves, the faid George 
Weft and Ifaac Church, frequently converfed freely toge- 
ther relative to the brig Betfey and her capture ; and this 
deponent has heard the faid George Weft and Ifaac Church 
declare, that the brig Betfey, was taken only the day be- 
fore that ' captain Prole, Angus and Thomfon took her 
out of the poffeffion of the faid Weft and Church. And 
the faid Weft and Church both declared, that they had 
alledged that the brig Betfey had been taken three days 
before that time, hoping that they ftiould have been be- 
lieved and fufFered to have gone on. And that the reafon 
why Weft and Church had endeavoured to deceive them 
was, that the faid George Weft and Ifaac Church, and 

others 
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Others on board the brig Bctfey, thought that the brigs 
Patty, Achilles and Hibernia were the fame three veiiels 
which they had fecn the day before during the cn^ge- 
ment between the floop Argo and brigantine Betfey, and 
the capture of the fold brigantine Betfey ; and alfo think- 
ing that the (loop Argo's fhare of the brig Betfey would be 
but fmall when divided with the brigs Hibernia, Patty and 
Achilles — That the deponent alfo heard a feaman, whofe 
name he dees not now recoiled, who belonged to the brig 
Betfey before llie was taken, and was on board of her when 
taken pofleflionof by captain Prole, Angus and Thomfon, 
lay, that the brig Betfey was taken only the day before 
(he was fo taken pofleffion of by captains Prole, Afigus 
and Thomfon, and that during the engagement of the 
floop Argo with the brig Betfey, he and the other people 
on board the brig Betfey faw three brigs, and the brig 
Betfey was bearing down for the faid three brigs, and in 
fight of them when (he (truck — ^That this deponent remem- 
bers, when on their paflage to Cadiz, the faid George 
Weft came from his watch on deck into the cabin very 
wet (as it was raining) and as he was changing his deaths, 
he took a paper out of his pocket and (hewed it to this de- 
ponent, faying it was a paper he hoped would have faved 
the prize. The deponent read the paper, which was then 
wet ; it contained but a few lines, and appeared incorreft, 
but fignified that the faid Weft was to proceed with the 
brig Betfey to feme port in New England — ^That the de- 
ponent immediately returned the paper to the faid George 
Weft, and that the faid George Weft then tore in pieces 
the faid paper, in the prefence of this deponent — ^That un- 
til the time when the faid George Weft (hewed this depo- 
nent the faid paper, in the manner abovementioned, this 
deponent never did fee or hear of the faid paper, or any 

written 
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written otiet whatever from captain Talbot concerning 
the brig Betiey, neither from the faid George Weft, Ifaac 
Churchy nor captains Prole, Angus, Thomfon^ nor any 
other perfon whatfoever — That this deponent, at none of 
the times abovementioned, nor before, nor fince, was not, 
nor is interefted either in the veflels or cargoes of the brigs 
Achilles, Patty and Hibernia, or either of them — That this 
deponent has converfed with captain Silas Talbot, relative 
to the capture of the brig Betfey, and the faid Silas Talbot 
declared to this deponent, that the brig Betfey was token by 
the floojp Argo, the day before the brig Betfey was taken 
by the brigs Patty, Achilles and Hibernia, and this depo- 
nent doth further fay, that he is in no wife interefied in the 
event of this caufe. 

W b . 

Sworn to, this ift of July, 1783, 
before 

Fran. Hopkinson- 



\^ D ' being crofs-examined on the part of 

the libellant faith, that during thea£tion, he could not fee 
any colours of either of the two veflels engaged — that the 
brig was under fail, but the floop being aftern, he cannot 
fay whether ihe was under fail or not. That during the 
night after th^y loft fight of them, they hauled their courfe 
as high up as north-eaft and by eaft, in order to cut the 
veflels off from New- York ; and had a frefli wind. That 
next .day when they came up with the Betfey, captains 
Prole, of the Patty, and Thomfon, of the Achilles, took 
out fome cannon and ftores from the Betfey. That 
Thomfon took two fix pounders with (hot, and Prole 

Q^ took 
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took about loo pounds of powder and fothe fmall armsi fo 
the number of twelve or fourteen, and four or fix ten gal- 
lon kegs of rum, and two coils of cordage, and they both 
took fome match-rope. — ^That a particular account was 
taken of every article which they took from the Betfey. 
Deponent recollects nothing more being taken than what 
he has mentioned — That Church was at {irft left on board 
the Betfey ; but afterwards taken out, becaufe M'Neal the 
prize-mafter was afraid of him — ^That the Argo's people 
were all taken out of the Betfey except two or three, one 
of whom was a negro— That he had heard a few days be^ 
fore they had failed from Philadelphia a doSbot at the cof- 
fee hoiife relating, that the (loop Argo, a New England 
privateer^ of which the dodor (aid he was the furgeon^ h^ 
taken the Dublin Gutter, which, hefaid, was fitted out 
from New- York full of men of war's men ; but cannot 
tell whether Thomfon, Angus or Prole knew of this — 
That he never heard of the Arg<3 before — ^That he never 
heard any cannon fired by the brig Betfey or (loop Atgo 
after the time mentioned in the depo(ition, when he fup- 
pofed the brig Betfey (truck — That they continued the 
courfe of north-eaft and by eaft in the night after they firft 
faw the brig and (loop until eleven o^clbck^ and then bore 
away about eaft fouth-eaft--*And further this > deponent 
faith not«- 

W— -D 

Sworn to, this ift July, 1783, 
bcjforc ' 

Fran. Hopkinson. 






Exhibits in the caufe Dean 

nnd Others againft John An- 
gus, 



X HE only exhibits on the part of the 
libellants were, a Certified copy of the 
fentence of the High Court of Errors and 
Appeals, in the cafe of Silas Talbot a- 
gainft the owners of the brigs Achilles, 
Patty and Hibernia ; a proof of the 
fums paid by the owners of the Hiber- 
nia in confequence of that decree ; and 
the orders figned by Angus to O'Neal, 
the prize mafter put on board the brig 
Betfey, after ftie had been taken from 
Silas Talbot — ^In thefe words : 

*« ORDERS for captn. William M'Ncil to take 
charge of the brigantine Betfey (prize to the Patty, Achil- 
les and Hibernia) and take her into Delaware, Chefipeak, 
Bofton' or Eggharbour or Bofton. If into Delaware, to 
apply to Mr. John Donalfon, mercht. in Philadelphia. If 
into Baltimore, to Mr. William Neil, mercht. If into 

Bofton, 



( .120 ) 

Bofton, to Mr. William Erfkin, mercht. but to get her if 

poffible into Delaware, Eggharbour or Chefipeak, for fe^r 

of the floop Argo's falling in with you if you go to New 

England ; but wherever you go, fufFer no bulk to be broke 

until you write to and receive an anfwer from Mr. Do- 

naldfon. If you go to Philadelphia, flop and caft anchor 

at Chrifteen creek mouth, and to fire 3 guns. I beg of 

Mr, M*Neil to (land to the fwd. this night, and (bivehard 

for Pha. If you get to Pha. apply likewife to Mr. Saml* 

& Thos. Morris in Co. the owners of the Achilles, and 

Dean, Purvines and Harbourfon for the Hibernia, who is 

all equally concerned in the prize. 

At fea, on board the brigiin. 

Patty, Sept. 7th, 1779. JOHN PROLE, 

GEORGE THOMSON, 

JQHN ANGUS." 
• 

The teftimony in behalf of Angus^ the 
refpondent, was as follows — 

The failing orders of the owners 
pf the Hibernia to captain Angus, in 
which the only paflage^ that had any 
reference tp the prefent fuit^ was in thefe 
words : 



" We advife you to keep company with the 



*' armed veflels hound to the eaftward, as far as you think 
" it prudent. And (hould they agree to cruifp two or 
" three weeks on our coaft, you have our approbation in 
ff joining with them."- 



I)ep9jitton 
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Depojitiqn pf George Eldredge. 



B 



EFORE me, the fubfcriber, judge of the court of 
admiralty for the (late of Pennfylvania, this 25th day of 
April, 1785, came George Eldredge, who, being du- 
ly fworn, did declare and fay — ^That he was a mariner on 
board the brig Hibernia, captain John Angus commander, 
at the time that captains Prole and Thomfon took the 
brig Betfey, bound from Montferrat to New York — ^That 
when the faid brig Betfey was boarded by captains Prole 
and Thomfon, the Hibernia was aftern about five or fix 
miles. When the Hibernia came up, captain Angus hail- 
ed the brig, and alked what fhe was ; captain Prole an- 
fwered, that fhe was a good prize, bound from Montfer- 
rat to New York. Captain Angus made anfw^r, that if 
the brig was prize, the floop muft be one alfo — ^That cap- 
tain Prol^ was on board the Betfey while this converfati- 
on pafled. — Captain Angus afked, why one of their fad 
failing brigs did not give chafe to the floop — ^They made 
anfwer, that they would not leave the prize till fhe was 
manned, and requefted captain Angus to give chafe.i — 
That captain Angus gave orders accprdingly to make fail 
and give chafe, which was done ; and after chafing twa 
or three leagues, the Hibernia did not come up with the 
chafe. Captain Angus then gave orders to leave off the 
chafe — ^The two brigs commanded by Prole and Thom- 
fon laying too by the prize, did not beai; down on capt. 
Angus, fo that he was obliged to turn to windward up to 
captains Prole and Thomfon — It was then near night — 
Capt. Prole fent his boat for two irien to put on board the 
prize, which capt. Angus fent. And this deponent fur-f 

ther 
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tbcr faith, No prifoners were received on board the Hibcr- 
nia nor plunder of any kind, and that capt. Angus never 
had a further opportunity to fpeak to the brigs, they out- 
failed him fo much. That this deponent was third mate 
and pilot on board the faid brig Hibernia, at the time of 
taking the faid brig Betfey. 

That deponent knows nothing of capt, Angus fign- 
ing orders to the prize mailer — ^That cs^pt. Angus ivas not 
on board either of the Qth|?r two brigs— That capt- Angus 
joined in the chafe with the others before the brig Betfey 
was taken. 

GEORGE ELDREDGE. 

Sworn to, April the 2Sth, 1785, 
before 

Fran. Hopkinson. 



Depojition of John BRiCEt 



p, 



ERSONALLY appeared John Bric£» mariner, 
a witnefs produced on the p^t of the refpondent in this 
caufe, and being duly fworn, depofeth and faith — ^That 
)ie was on board the brigantine Hibernia at the time that 
capt. Prole and capt. Thomfon took the brig Betfey fiptn 
Montferrat bound to New York— At the time they.boar-- 
ded her the Hibernia was aftern about five or fix miles—- 
when we came up with the brig Betfey, capt. Angus haiU 
ed her and.aflced what flie was, capt. Prole made anfwer, 
that ihe was a good priz^e from Montferrat bound to New 
York — Capt. Angus made anfwer, that if the brig was a 
prize the floqp mud be one alfo, and aiked capt. Prole why 

one 



C4)eof tbeit fafl: failing brigs did not give chafe to thft 
(loop — C^pt Prole made anfw^r that he would not leave 
the prize utmV flie^ was manned^' and requeued of capt.' 
Angus to give chafe to the floop, whic|i capt. Angus did, 
bliti after dhaling two or three leagues^ found he could 
not come up with the (loop. Capt. Angus then gave or- 
ders to ihorten fail and haul her wind to fpeak to the 
brigs; atid in the evening we came up with them — ^the 
two brigs commanded by captains Prole and Thomfoa 
lying by thei>rig Betfey all the while. Capt. Prole fent 
his boat on board capt. Angus, and defired him to fend 
two hands to go On board the brig Betfey — One of capt. 
Prole's people cime out of the boat and handed capt. An- 
gus a paper, which he (igned, and gave to the man again 
— Capt. Angus fent two men in the boat. — ^That capt. 
Angus had none of his boats out^ and that he did not re- 
ceive any prifoner or any plunder of any kind from the 
brig Betfey — ^That the brigs parted With her that ni^t, 
and outfailed them fo much, that they had it never in tlieir 
power to fpeak to her agsun — ^And further deponent faith 

not. 

'The faid deponent being croft examined, faith, That 
he was firft mate on board the Hibemia at the time above 
mentioned — ^That he knows not the contents of the paper 
(igaed by capt. Angus — ^that capt, Angus fent two men 
on board the Betfey — ^that he does not know the name 
but of one of them, which was Geor^e-^ihstt they were 
both of the crew of the Htbernia — ^that he did not hear 
any diredions given to them by capt. Angus — that he 
beard no further converfation between capt. Prole and capt. 
Angus, than what he has mentioned — ^that he was fo bu- 
fy aboard the Hibemia, that he does not remember whe- 
ther the Betfey had any colours ^ that he look'd upon it to 

be 
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I^ the captain's bufinefs to attendto that'^^that he does not 
recoiled whether the floop had any colours — ^that all three 
of the veflels chafed for about two or three hours before 
the Betfey was taken — ^that the Betfey was token fomc 
time between ten and twelve o'clock in the forelioon— that 
he had not feen her taken the day before ; nor heard the 
firing the day before — ^that he is not fure whether it was 
the 2d| 3d> or 4th day after they kft the Capes^ diat the 
Betfey was token — ^that he cannot recoiled whether they 
were becalmed about the mouth of the Cape — ^that he does 
not remember feeing any fail about the time of leaving 
the Cape, but faw feveral fail two or three days after — • 
that be does not remember that any of the brigs did (hape 
tjieir courfe the night before taking the' Betfey, fo as to 
fall in with the Betfey or any other veflel — ^that capt. An- 
gus failed under American colours ^the whole time, both 
in chafing the floop and the Betfey — ^that he is not fure, 
but thinks the other two brigs chafed under American co-* 
lours — ^that he did not fee or hear any of them fire as they 
came up with the Betfey->-that he does not remember 
whereabouts the Betfey was taken — ^that he believes, and 
underftood, that flie was *fent to Philadelphia, and that he 
does not know the reafon why flie was not fent to New 
London, or any port in Connedlicut. 

JOHN BRICE. 
Sworn to. May nth, 1785, 
before 

Fran. Hopkins on. 



Depojiiion 
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DfpoJUion^ oi John M'Gill. 



p 



ERSONALLY appeared John M<}iil, raatiffer, 
a witnefs produced on the part of the refpondent in this 
caufe/ and, being duty fworn, depofeth and faith — ^ — 
That he was on board the brig Hibernia at the time that 
captain Prole and Captain Thomfon took the brig Beifey 



— - — ^that the Hibernia was about five or fix miles aftem at 

the time of the taking aforefaid that the Betfty hove 

to till the Hibernia came up with her- that captain 

Prole was on board the! Betfey when captain Angus came 
up with he r ' tiisft captain Angus hailed her when he 
came up with her, and afked Ivhat {he was, and captain 

Prole anfwered, that flie was a fine prize ^that captain 

Angus afked Why oiie of their faft failing btigs did not 
give diafe to the lloop, for if One was a prize he was fore 
the other was-^-^^-that captain Prole made ariifwer, that Tic 
would not leaVe the brig till ftie was manned, ^nd 'fr6m 
that the Hibernia gave 'chafe to the floop for about ah hour 
or two ; but not bebg'kble to come up vvith her, thfe Hi- 
hernia hauled her wind and came up vvith the other brigs 

i-tbat the' Hibernia was a dull failer; and tliat while 

captain Angus g^ve chafe to the floop the other Vcflels re- 

mained'with the prize When the Hibernia came up 

with captain Prole, Prole lent a boat on board' the Hiber- 
nia — — hefuppofes that the boat came from captain Prole 

or captain Thomfon ; but is not fure which ^that he 

doiss not remember whether the Hibernia had any colours 
up during the chafe — '-^that a man from the boat came on 
board the Hibernia, but he does not know whether he 

brought apy paper from^Prole to Angus or not that no 

R prifoners 
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prifon^rs or goods were brought on board the Hibernia 

rthafhe does, not remember their fpeaking with, or 

coming up with the brigs af terwards And further faith 

not. 

The faiJds ponent being crofs-examined, faith, the Hi- 
bernia was a duller failer than the other two brigs, which 
could fail a great deal fafter than her — that the Hoop Argo, 
wh en captain Angus began to chafe her, was about three 

leagues dillant from the Betfey —that he knows not the 

reafon why captain Angus vvasfent in chafe. of the Argo 

while the other two re mained behind he does not know 

how long they c hafed the Betfcy before (he was taken — 
that he cannot fay whether they had feen the Betfey the- 

day before ihc was taken r-that he cannot recolleft 

whether it was two or three or four days after their leaving 

the Cape before the Betfcy was taken that he thinks 

that they faw a fail or two previous to the day of taking 
the Betfey, and that the Betfey might have been one of 
them, but docs riot know fhe was fo— — that he does not 
recoUedt feeing any colours on board the Betfey or thefloop 

during the chafe that the three brigs had all of them 

American colours up during the chafe, and at the time of 
taking the Betfey, and that none of the brigs fired (that he 

either faw or heard) at the Betfey at all that two of 

captain Angus's hands were feut on board the Betfey^ 

After the depofition afdrefaid, and crofs-examination 
were read over to him, he fays, that he remembers that 
the other two brigs were under American colours, but is 
not furc whether the Hibernia had any colours up ; and 

alfo, being further examined, faith that he wjis moft of 

the time bufy below deck, and had not an opportunity of 
bbferving the diftance captain Angus was from the brigs 
commanded by Prole and Thomfon previous to the time 

w^hen 
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whtn the Bctfey was taken that he was a fmall boy on 

board the Hibernia at the time of taking the Betfey and 

one of her hands, and is now about twenty-three years old, 

and that he believes the Hibernia, was to windward of 

captains Prole and Thorn foh during the chafe, and that 

the three brigs chafed before the wind, the Hibernia being 

aftem of the other two brigs. 

JOHN M'GILL. 

Sworn to. May nth, 1785, 
before 

Fran. Hopkinson. 



Depofition of George Stoots. 



G 



"EORGE STOOTS, mariner, a witnefs produced in 
this caufe on the part of the refpondent, being duly fworn, ; 
depofcth and faith. That he entered on board the Hibernia 

with captain Angus that after leaving the cape (but 

he cannot pofitively fay whether it was two or three days) 
they fawthe prize brig and a floop , and captains Prole and 

Thomfon that before he went on board the prize, he 

heard fhe was from Montferrat for New York That 

captain Angus hailed either Thomfon or Prole, he cannot 
fay which of them, and then he heard that flie was from 

Montferrat that captain Angus then gave chafe to the 

floop — that finding it impoffible to come up with the floop, 
he returned to the brigs—: — that it was almoft iiight when 

they returned to the brigs, to the beft of his knowledge 

that either captain Thomfon*s or captain Prole's boat came 

on 
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on board captain Angus, and carried the deponent and. an- 
other of captain Angus's hands on board the prize^-that 
captain Angus and the prize did not hail one another to 
his knowledge — that the prize when they came on board 
her was in the pollcflion of one O'Neal or Neal, as prize 
raafter, wiio belonged either to captain Prole or Thomfon 

that he does not know of any prifoners or plunder 

brought on board captain Angus. 

Being crofs-examined, he faith — he does not know 
whether capt. Angus had any colours up, and that the prize 
I) ad none that he remembers — that at fuch a time as that 
failors are generally bufy on the. gun-deck — that he knows 
nothing of any written orders to the prize-mafter — that 
he did not know- what the nQoop-waS' — that he found on 
board the prize a boatfwain or boatfwain's mate belonging 
to the floop — that it was foon after he camp on board that 
he (the boatfwain or boatfwain's mate)^told him he was 
fuch, and that he almoft thinks that the faid boatfwain or 
boatfwain's mate, told hiii) the floop Was the Argpr :^ v' 
And further. the. deponent faith not, 

his 
GEORGE + STOOTS, .: 
mark. 

SwoRiN to, June 8th, 1785, , 
before 

Fi<AN. HOFKINSON. .. 



Depofttion 
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Bejmfiiion of AAROSoAsHBMbct'*; 




.ARON ASHBRIDGE, a wknefs produccdron 'the 
paxt of the refpopdenty being dul3^' ^fHi^mediacco^dfng.'tD 
law,, on his folemn afiirmatio^- doth declare landfayt^f- 
That he failed.on board the brigantine^Achillesiccaptaki 
Thomixxn> .ip company* with captains Prole and Angos — 
that after being out of the Cape two or three dap, ithey 
difcovered, early i^ the -mornings abrig AndajfloopHrFthat 
capt. Prole being appointed as a commodoiiv ga^ orders 
to givQ chafe, which wak done — Prole andThomfonc^me 
upwith the ch^fe about eleven', o'clock-ftheifuppofee that 
capt.. Angu3 was at that, time :four or five ^miles aflenn^iif^ 
that the two. brigs lay alongfide <?f her^ apd fcnt their 
bogt aboard-^-rwhencapl;. AnguS'Caaijeup he eoqwed what 
Ihe was-f- capt^|.Prole,or capt, D— r— {he .docsiaot.MQ,w 
which of them) anf wpred jthat ijio - wa$ good^ rpri^e, front 
Mpntferrat bound to New York-r^r-capt, .D. being arpgf- 
feqgprjpn bo3r4, v'vyas fent gboardathe brig-^apt Angut 
toldjbena.if thehrig |vas a.gpod prizi^ the flpqp.muft l>« » 
gopd.pne, alfQjjfgnd.^flced why one of the fall failing brigs 
did, not give, ejiaferr-the reply they ma4e;< was> ,;theyf would 
not leaye the^brig till jfhey faw.bcr well^apnedi but defir^. 
ed(bim»to give chafe, tvluchhe did iox about 2ior 3Aleag.Hes» 
tin he foun4rJie could not cocn^ up .with the^ chaf«r*4ie . 
haul^4 Wsrwii^d^nd bp^t up. to the,.other .brig&, .^but did- 
notget.up with:tibem -till the^evening^ juft before dark> 
nor tUlyPr9lc and Thomfon had taken the hands- out (he 
cai}n9t fs^y whether, all pr not) and put others in their place 
-—Qapt. PrQle fent his boat aboard. capt. Angus for*a cou- 
ple 
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pie of hands to man the brig, which the affirmant believes 
he fent — the prize brig flood to the fouthward bound to 
Philadelphia, and the ot)ier brigs to the eaftward—^that he 

never more heard of the prize. Being afked whether 

they ever more heard of capt. Angus during the voyage, 
the affirmant anfwers he did not — that they (leered one 
courfe, but the others foon run capt. Angus out of fight-^ 
that they faw him next morning from maft-head, but he 
does not recolIe£t ever fpeaking to him again. 

Being crofs examined, he fays, that he was an adven- 
turer on board capt. Thomfon, who promifed him certain 
privileges if he would go — that they did not ftipulate for 
any wages ; but that capt. Thomfon having found him ufe- 
ful, gave him at Cadiz 6 Half Johannes — ^that the floop 
and prize were in con^pany when they gave chafe — that he 
did not fee the colours of the prize till they were almod up 
with her ; when (he carried Engli(h colours reverfed — ^that 
they could not difcover any colours the (loop had — at leaft 
the affirmant did not — that he fuppofes they were within 
about a league when the (loop left the prize — that it was 
fair weather that day, but it blew very fre(h and there was 
a heavy fea going — that he does not know who made Prole 
commodore, but he beReves they did it among themfelves 
— that he remembers they held a confultation at Reedy 
ifland, but knows not what it was about — that he knows 
nothing of any orders given to the prize matter, but that 
capt. Thomfon faid (he was ordered to Philadelphia — that 
he thinks capt. Angns was about a league, or fomething 
lefs, perhaps about two miles behind the other brigs, when 
they began the chafe — that he thinks they heard fome guns 
the day before, but could not difcover any thing, but di- 
refted their courfe towards the place they imagined it came 

from — that when he thought they heard a firing it was 

(lark 
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fiark calm, and capt. Angus was about two miles aftem-* 
And further the affirmant faith not. 

Being further queftioned, he fa.ys that the three brigs 
chafed the prize under continental colours, and that the 
Hibernia alfo chafed the floop Argo under continental co- 
lours. 

AARON ASHBRIDGE. 

Affirmed June the 9th, 1785, 
before 

Fran. HorniNsoN. 



FINIS. 
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